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TOPICAL INDEX TO SUBJECT MATTER 


ABORTION 

Colautti, Secretary of Welfare of Pennsylvania v. —_ 
oe CES OT oo 0! eer 

Although the establishment-of-religion and Pa 
of-religion challenges to N.J.S.A. 30:4D-6.1 are ruled 
against, it is held invalid because its prohibition of medic- 
against, it is held invalid because its prohibition of med- 
icaid funding for abortions medically necessary for the 
protection of health is in conflict with New Jersey’s obliga- 
tion as a participating state under governing federal law. 
Right to Choose v. Byrne. Chan. Div. ................. 189 


ACCESSORIES 

N.J.S.A. 2A:85-2 requires that the accessory need have 
only such notice as would reasonably alert one to the 
effect that another has committed a high misdemeanor, 
and the knowing aiding and assisting of that person to 
avoid apprehension would justify a conviction; not only 
did the trial court act prematurely here, but it erred in 
concluding that the State had to prove that defendant had 
actual personal knowledge that the person he assisted 
had committed the crime. State v. Lynch. Supreme Ct. 317 


ADMINISTRATIVE LAW 
The local agency has the power to make agreements 
promising financial incentives, in the nature of additional 
moving expense coverage, beyond those specifically per- 
mitted by the Relocation Assistance Act when necessary 
to achieve its purpose of clearing and redeveloping 
blighted areas. Paterson Redevelopment Agency v. Schul- 
eR CUNO Us i ois 5.0. p\ssi0.sis aisingis deen se een eens wiandeses 57 
The proper procedure to be followed in cases under the 
Relocation Assistance Act is for the claimant to present 
his demands to the local agency, and, if he is dissatisfied 
with the amounts granted, to request a hearing; only after 
the hearing has taken place, and a final adverse agency 
determination has been entered, may the claimant request 
judicial intervention, by appeal as of right to the Appellate 
Division. Paterson Redevelopment Agency v. Schulman. 
MMII ce oom ce he ane nore @ slaSia Qidigwiasie vie th vw ee moueie 57 
Department of Community Affairs has the jurisdiction 
to hear cases arising under the Relocation Assistance Act 
of 1971 where a municipality is the displacing agency. 
Attorney General’s Formal Opinion No. 3, 1979 ........ 222 
Responsibility of hearing officers to preside over con- 
tested cases has been abolished and placed in administra- 
tive law judges. Attorney General’s Formal Opinion No. 
4 - 1979 270 
Under N.J.S.A. 45:1-3.2, the New Jersey State Board of 
Dentistry does not have the power to provide for a surplus 
by fixing its schedule of fees for licensure at a level that, 
by the Board’s own calculations, projects revenues greater 
than the amount estimated to be required to defray its 
proper expenses. In re N.J. State Bd. of Dentistry. App. 
Div 


Branch banking hearings need not be conducted by = 
administrative law judge. Attorney General’s Formal 
Opinion No. 6 - 1979 342 

A Medicaid rate reimbursement appeal taken by a 
nursing home should be heard by an administrative law 
judge. Attorney General’s Formal Opinion No. 10-1979 554 


ADOPTION 

Plaintiffs’ participation in the illegal placement of the 
child, standing alone, should not mandate the denial of 
adoption when all other factors point to the inescapable 
conclusion that the best interests of the child would be 
promoted by that adoption. In reI.T. and K.T. App. Div. 57 

The facts here present a prima facie showing that plain- 
tiffs used international agents and large sums of money 
to illegally obtain a child and the matter will be referred 
to the county prosecutor; however, there is no evidence 
that they are unfit parents or that the adoption would not 
be in the best interest of the child, and an order upon 
preliminary hearing will be entered in their favor. In re 
adoption of a child by N.P. and F.P. Law Div. ........ 213 


ADVERTISING 
Rule Amendments Re: Lawyer Advertising ......... 120 
Advisory Opinion of the State Executive Commission on 
Ethical Standards. Advisory Opinion No. 37 ........... 134 


AGENCY 

New Jersey has adopted the ‘‘dual purpose” rule, so 
that, where the trip serves the servant’s private affairs 
and also is in furtherance of the master’s business, the 
master is subject to liability for the servant’s actions; 
where the instrumentality being used by the servant is 
owned by the master, such use raises a rebuttable pre- 
sumption that the servant was acting within the scope of 
employment, and the issue here should have been pre- 
sented to the jury. Gilborges v. Wallace. Supreme Ct. .. 1 


ALCOHOLIC BEVERAGE CONTROL 

The director of the Division of Alcoholic Beverage Con- 
trol’s use of questionnaires to all licensed solicitors in the 
wholesale liquor industry as an investigative tool into 
alleged illegal practices is upheld, subject to a clear ex- 
pression by him that plaintiffs’ Fifth Amendment rights 
will be respected. Gillhaus Beverage Co., Inc. v. Lerner. 
Ue Sia a Soca issz ssc nsinvieviee sewieaévisisis: .seleaieuaiectees 109 

The Legislature did not intend that the Rehabilitated 
Convicted Offenders Act apply to the elaborate licensing 
provisions and controls spelled out in the Alcoholic Bev- 
erage Control Act. In re C. Schmidt & Sons, Inc. Supreme 
Ct. 394 


ANNUITIES 

Objectively determined clear market value is the proper 
measure of the beneficial interest subject to the transfer 
inheritance tax, and neither the hypothetical seller nor the 
hypothetical buyer would have any interest at all in the 
widow’s prospective tax liability on her annuity; the denial 
of the executors’ claim of the right to take as a reduction 
the commuted value of all estimated federal income taxes 
that would henceforth be payable by the widow upon her 
annual receipt of the survivor’s annuity payments is 
affirmed. In re estate of Romnes. Supreme Ct. ...... 221 


ANTITRUST 

Milk industry, price discrimination, meeting competition 
defense. Great Atlantic and Pacific Tea Co., Inc. v. “—— 
eral Trade Commission. U.S. Supreme Ct. ............ 

Treble damages, injunctive relief. Mid-West Paper Prod. 
ucts Co. v. Continental Group, Inc. 3d Cir. ............ 343 

Here, where the issue is whether membership in a 
county board of realtors open to all licensed real estate 
brokers and salesmen may be a condition precedent to 
participation in the board’s multiple listing service with- 
out offending the New Jersey Antitrust Act, the weighing 
process by the fact finder required by the rule of reason 
was not sufficient; the matter is remanded for a plenary 
hearing. Pomanowski v. Monmouth Co. Bd. of wee” 


PETE o aa a sisig ers iso Liar Wa oda ia Wide Slate slewelvglew ene 
Per se violation. Cernuto, Inc. v. United Cabinet an 
SCN esses ai aialas a gine ssaraiessiarnis wads: Aus sis soe mameweemesten 362 


Television industry, blanket licenses, copyright, per se 
violations. Broadcast Music, Inc. v. Columbia Broadcast- 
ing System, Inc. U.S. Supreme Cee cnc des acvasgandes 47) 

The complaint brought by auto-body repair shops under 
the New Jersey Antitrust Act to compel insurance com- 
panies to pay a higher rate for their services is dismissed; 
the activities alleged are regulated by the Commissioner 
of Insurance and are thus exempt from the Act, and 
plaintiffs’ interpretation of the Act as a shield from com- 
petition cannot be enforced. Chick’s Auto Body v. State 
Farm Mutual Automobile Ins. Co. Law Div. .......... 595 


APPEALS 


Although the constitution allows appeal as a matter of 
right where there is a dissent in the Appellate Division, 
the scope of the appeal (absent other considerations) is 
limited to those issues encompassed by the dissent (to 
that extent, Sorokach v. Trusevich and Fortugno Realty 
Co. v. Schiavone-Bonomo Corp. were decided on too broad 
a basis); the proper procedure for raising an issue that 
was not the subject of the dissent is to file a petition for 
certification as to such issue. Gilborges v. Wallace. Su- 
preme Ct. 1 

The proper procedure to be followed in cases under the 
Relocation Assistance Act is for the claimant to present 
his demands to the local agency, and, if he is dissatisfied 
with the amounts granted, to request a hearing; only after 
the hearing has taken place, and a final adverse agency 
determination has been entered, may the claimant request 
judicial intervention, by appeal as of right to the Appel- 
late Division. Paterson Redevelopment Agency v. Schul- 
THANG: CUPPING C08 ooo cares. usccaucarcensine ss, sondeewac'es 57 

R. 4:42-2 was intended to apply only to the granting of 
relief as to an affirmative separable claim, and a claim 
is not separable unless it is distinct and separate from all 
other claims in the action and arises from a different 
occurrence or transaction. Delbridge v. Jann Holding Co. 
PR sik Saools cee bar eadacs Sounders lameu uit 125 

The order here was clearly interlocutory and therefore 
not appealable as of right; this case is not extraordinary 
within the purview of R. 2:2-3(b), and neither the interests 
of justice nor the prompt disposition of the matter can be 
furthered by granting plaintiff leave to appeal nunc pro 
tunc. Delbridge v. Jann Holding Co. App. Div. ........ 125 

R. 2:3-1 limits the State’s right to appeal coextensively 
with new-trial preclusions due to the double jeopardy 
clause. State v. Lynch. Supreme Ct. .................. 317 

Certification, summary judgment. Tilden Financial Corp. 
v. Palo Tire Service, Inc. v. Borroughs Corp., Appellant. 
3d Cir. 434 

An appeal may not be taken from a court of limited 
jurisdiction before the entry of a judgment of conviction; 
if defendant, who herself invoked the court’s discretion to 
obtain the benefits afforded by N.J.S.A. 24:21-27, desired 
to test the municipal court’s findings of guilt of unlawful 


a 


possession and use of marijuana, it would have been 
appropriate for her to permit the entry of judgment and 
then pursue her appeal—she would not have been pre- 
cluded from moving for supervisory treatment in the 
Superior Court if her appeal were unsuccessful. State v. 
Re RII as och cadcinaccaadacacdusek as sdanenateas 511 

An appellate court must explicate its rationale in under- 
taking to reduce a sentence where further review of its 
action may be had; while it is quite possible that the Ap- 
pellate Division had factors such as deterrence in mind 
here, its lack of articulation of its reasons for overthrow- 
ing the judgment of the sentencing judge makes it impos- 
sible to justify the appellate action for which such a finding 
was prerequisite. State v. Whitaker. Supreme Ct. .... 529 

Although an appellate court has the power to modify 
any criminal sentence that is manifestly excessive, even 
when it is within statutory limits, the power should be 
exercised sparingly and only upon a clear showing of 
abuse of discretion, having in mind the safeguards erected 
on the civil side of the law as to interference with a judg- 
ment expressed on the triai level. State v. Whitaker. Su- 
DECI Goi si5 csi inn didvadeusesaadenddieuaakestearaaaded 529 

The variables mentioned in State v. Ivan as suggesting 
primary attention to the offender vis-a-vis the offense do 
not exist in this case (except perhaps as to the offender’s 
age), and the sentencing judge here very properly gave 
paramount concern to the magnitude of the crime and the 
deterrence of others; the Appellate Division’s modification 
is reversed, and the sentences imposed by the trial judge 
are reinstated. State v. Whitaker. Supreme Ct. ........ 529 

The advisory report of the judge of compensation recom- 
mending Second Injury Fund liability is not judicially 
reviewable; it is the statutory obligation of the Commis- 
sioner of Labor and Industry to act on the report prior to 
judicial review. Vann v. M. P. Godkin Mfg. Co. App. 
DIN i oo. isd oni ccigdcecdawdarenroesnde eatidane scenes 602 

The statutory requirement of intermediate administra- 
tive review of quasi-judicial determinations in the Di- 
vision of Workers’ Compensation appears to serve no 
purpose, and legislative attention te this problem is recom- 
mended. Vann v. M. P. Godkin Mfg. Co. App. Div. .. 602 


ARBITRATION 
The arbitrator had jurisdiction in this matter, and the 
contention that his award in favor of the association con- 
travened the statutory rights and powers of the board of 
education is patently without merit; any future attempt 
by a public employer to initiate a proceeding to challenge 
an employee representative’s invocation of a contractual 
right of arbitration, based on the employer’s contention 
that the subject matter of the dispute is not mandatorily 
negotiable as a matter of law, must be pursued before the 
Public Employment Relations Commission, not in the 
Superior Court. Piscataway Twp. Bd. of Education v. 
Piscataway Twp. Ed. Ass’n. App. Div. ................. 38 
The Cap law applies to awards under the compulsory 
arbitration provision of N.J.S.A. 34:13A-16 (for police and 
fire departments) as well as to voluntary settlements; 
the exigencies created by the enactment of L. 1977, c. 85 
are responsible in part for the time and manner in which 
negotiations took place and the award was made, and 
the legislative policies will be furthered by having the 
award funded through an emergency appropriation. N.J. 
P.B.A. Local 16 v. City of East Orange. Chan. Div. ... 66 
Although the prior practice of leaving the decision as to 
which students would attend remedial classes entirely to 
the discretion of the teachers may have been a sufficient 
basis for filing a grievance when the principal began to 
assign truants to the classes, the arbitration clause of the 
contract in this case is less extensive in scope than that 
relating to grievability; since nothing in the contract 
denied the power to the school administration to make 
such assignments, the matter was not arbitrable. Ocean 
Twp. Bd. of Education v. Ocean Twp. Teachers’ Ass’n. 
PRP BIN i osisicdc aciddcveneedansewcaseauyaatacgedacoues 237 
The decision to withhold an increment is a matter of 
essential managerial prerogative delegated by N.J.S.A. 
18A:29-14 to the board of education, and parties to a col- 
lective agreement may not contract to submit disputes 
concerning the withholding of salary increments ‘for 
inefficiency or other good cause’’ to final and binding 
arbitration. Bernards Twp. Bd. of Education v. — 
Twp. Ed. Ass’n. Supreme Ct. ...........ccccescssceses 
Coverage, having been raised by defendant and ae 
before the arbitrator without objection by plantiff, thereby 
came within the scope of those matters the arbitrator 
could properly decide here. In re Grover & Universal 
Underwriters Ins. Co. Supreme Ct. .................. 594 
Where, as here, a common subject matter is affected 
by separate collective negotiation agreements between an 
employer and two different unions, joint arbitration is 
desirable, if not absolutely essential. City Ass’n of Super- 
pony 4 and Administrators v. Newark Bd. of nme” 
pp. Div. ..... PRs oaenlaaanesidceuidedsnsabesasecetaanicns 


ARMED FORCES 
Wills and trusts. Bader, Sr. v. Administrator of Veteran 
Affairs for Dept. of U.S. Army. U.S.D.C. .............. 592 
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ASSAULT 

Simple assault and battery committed on a police officer 
can be treated by prosecuting authorities either as dis- 
orderly conduct or as a high misdemeanor. State in the 
TE ee 210 


ATTORNEY GENERAL’S FORMAL OPINIONS 

No. 1 - 1979 - Public utilities, lifeline rates ............ 

No. 2 - 1979 - Temporary disability benefits, discrimination, 
SEN. 3. UGE Lint GLbcbs beds owbessakateucuceseane 198 

No. 3 - 1979 - Relocation assistance, administrative — 
community affairs 

No. 4 - 1979 - Administrative law judges, hearing aiers, 
abolition of functions. 

No. 5 - 1979 - Income tax, pensions, nonresident 

No. 6 - 1979 - Administrative law judges, contested cases, 
branch 342 

No. 7 - 1979 - Banking, discriminatory lending a 


Seem em eee eee eee ween ewes ereseres 


ert e ee ee ee eee eee ee eee) 


mortgage loans 
No. 8 - 1979 - State correctional institutions, a 
commutation credits 
gb 1979 - Gross income tax, temporary disability 


DELLS SASSER EAELE SES ENS SE Sb DORE EEES SESS SS OEE 
No. 10 - 1979 - Administrative law judges, Medicaid, a 

SE i accheeehbhabetecccscbosenbesonsbesesssceer 554 
No. 11 - 1979 - Trucks, certificate of registration ...... 576 


SE ED 5 DR CESKGkdh ca sen caskuncask.cbadxaneaccaact 610 
ATTORNEYS 
Rule Amendments Re: Trial Attorney Certification .. 120 


This is not a single instance of aberrational conduct— 
rather, what emerges here is a pattern of abandoning 
clients, casting adrift professional responsibilities, neglect- 
ing a practice, violating fundamental disciplinary rules, 
and contumaciously and repeatedly failing to cooperate 
with the arm of the Supreme Court charged with the en- 
forcement of those rules; disbarment is the only appro- 
priate discipline under the circumstances. In re Robert L. 
a  Y ¢ ee ry 206 

Unethical conduct on the part of an attorney is not neces- 
sarily confined to the practice of law; an attorney must 
act in his business transactions with high standards, and 
his professional obligation reaches all persons who have 
reason to rely on him, even though not strictly clients. 
In re Robert H. Lambert. Supreme Ct. ............... 206 

In the context of this case—where information that af- 
fected the validity of a criminal conviction was related to 
an attorney by his client on condition that the client’s 
name as the source of the information (which had come 
to him accidentally) would never be revealed—there is the 
most serious doubt of the validity of any inflexible thesis 
that the identity of the client, as distinguished from the 
substance of his professional confidence, is outside the 
ancient privilege deemed to exist between attorney and 
client. In re Kozlov. Supreme Ct. ..................... 317 

It is not an inconsequential matter to brand a reputable 
attorney as contemptuous of the court of which he is an 
officer; to hold that the attorney contemned the court for 
refusing to reveal his client’s identity while a less intru- 
sive source of information was available was error of such 
nature that the judgment of contempt must be set aside. 
a A bt en 317 

R. 1:13-2(b) and R. 3:27-2, taken together, appear to 
mandate that representation continue until the end of the 
case and to preclude assigned counsel from seeking a fee 
from a previously indigent defendant who becomes em- 
ployed (absent some exceptional circumstance for which 
the court could provide upon proper application). M. v. S. 
ft 3. rr ee ee 381 

Jurisdiction is declined in this matter—where an at- 
torney assigned to represent an indigent in municipal 
court sought an order requiring the Public Defender to 
assume the defense—not only because of its mootness but, 
more significantly, because of the insufficiency of the 
record; however, the problem should be commented on: 
the Legislature will have to choose whether to repeal N.J. 
S.A. 2A:158A-5.2, defer its effect until a future date, or 
fund it by adequate appropriation; until the problem is 
legislatively resolved, representation of those charged 
with non-indictable offenses will be in accord with Antini. 
Norton v. Office of the Public Defender. App. Div. .... 433 

An attorney’s absence from a courtroom in which he 
has a duty to appear before a judge to participate in a 
scheduled proceeding in which he is counsel for a party 
constitutes a contempt of that court if his absence is 
without valid or reasonable excuse grounded in inability 
or incapacity; since, before the absence can be adjudged 
contumacious, there must be a finding of fact as to the 
reason therefor, an attorney’s absence does not constitute 
a contempt in facie curiae, and an alleged contempt based 
on that charge must be prosecuted pursuant to R. 1:10-2 
and -4. In re John W. Yengo. App. Div. .............. 457 

Although disbarment might be called for as a general 
rule in the face of so serious an offense as misappropri- 
ation of a client’s funds held in trust, under the circum- 
stances both the interests of adequate protection for society 
and the need for discipline of the bar will be vindicated 
here by an order suspending respondent (whose tempor- 
ary suspension is now of almost four years’ duration) in- 
definitely; application for reinstatement will be enter- 

tained only when accompanied by a certification of the 
trustees of the Clients’ Security Fund that respondent has 
made full reimbursement. In re George Avery Beckmann. 
ED AI. Soha ibscee seh sihosneseeeabaees ccesed 465 

The plain and unmistakable requirements regarding the 
execution of jurats and the taking of acknowledgements 
must be met in all respects. In re John W. Surgent. 
Ce SR nee EOE ee eee 505 

The admonition in the opening paragraph of In re Pal- 
mieri should be taken to heart to the end that attorneys 
avoid entanglemenis of their personal business concerns 
with their professional relationships. In re John W. Surg- 
EE chun chs schseiaesusnnnsocesssssoeee 505 


Respondent’s actions in telling his client that he would 
bribe an assistant prosecutor, as a ploy to extract a large 





fee, were calculated to breed a public image of corrup- 
tion of the legal profession and the judicial process—con- 
duct calculated to demean the bar and bring it into dis- 
repute; were it not for mitigating circumstances, the Court 
would be seriously inclined to disbar; respondent is sus- 
pended for three years. In re Dominick A. Mirabelli. Su- 
oO Re yer ere 578 

Cognizance is taken of the circumstances that mitigate 
against the imposition of a more severe penalty than this 
case — involving the misappropriation of a client’s funds 
(for which full restitution has been made), unauthorized 
acceptance of service and false depositions — might other- 
wise warrant; respondent is suspended for two years, on 
the condition that, if reinstated, he will limit his legal 
activity to working in partnership with, or for and under 
the supervision of, other attorneys. In re Frederic C. 
6 ee ee 591 


ATTORNEYS’ FEES 
R. 4:42-9(a)(6) has been strictly construed to limit its 


‘application only to true liability and indemnity insurance 


policies, and the court has no authority to award counsel 
fees here, where the contract in question is a surety con- 
tract that does not mention counsel fees. Middletown Twp. 
et Os > er ee er 50 

In determining the right to reimbursement, disciplinary 
proceedings are analogous to criminal proceedings, and 
the censure of defendant, a surrogate, for judicial mis- 
conduct was penal, not civil, in nature; the county has 
neither the duty nor authority to reimburse him for the 
legal fees incurred in his defense. Burlington County = 
of Chosen Freeholders v. Conda. Law Div. 

The notice required by R. 4:42-9(a)(5) was not ae 
here, and the trial court erred in awarding counsel fees 
to plaintiffs. Lasso v. Simon. App. Div. ............... 237 

Unemployment benefits, fraud, due process. Ross v. 
PEE Ros iecchcteenkxk cataesacwsu dens sonnssene 587 


AUTHORITIES 

Where a municipality has established its own utilities 
authority, it must act through the authority and in con- 
formity with N.J.S.A. 40:14B-1 et seq.; the township here 
cannot condemn the privately owned water utility, which 
serves 3300 parcels of real property, through the exercise 
of its independent power of eminent domain and then turn 
the system over to its previously created utilities authority, 
which is prohibited by N.J.S.A. 40:14B-34 from condemning 
private water facilities that serve 50 or more parcels of 
real property. Gloucester Twp. Municipal Utilities Auth. 
v. Garden State Water Co. Supreme Ct. .............. 157 


AVIATION 

Municipal ordinance, aircraft, federal preemption. Air- 
craft Radio and Control v. Township Committee of Town- 
SEND EOE, TIBI, oocei ss boca scessaiccsaneci 343 


BAIL 
A surety on a bail bond need not seek indemnification 
prior to its action for exoneration. State v. Singletary. 
Oy a re ere 
New Rule Amendment, R. 3:26-2 
Irrespective of the action of the Commissioner of Insur- 
ance in this case, henceforth the crucial date on which 
payment of a bail bond is due is the date on which a for- 
feiture is declared and notice thereof duly given the surety 
(unless relief is granted prior to payment); for purposes 
of determining whether a violation of N.J.S.A. 17:32-2(b) 
exists, awaiting entry of a judgment can no longer con- 
stitute justification for withholding payment of a bond 
where the surety company has been given due notice of 
its forfeiture. In re Midland Ins. Co. App. Div. ...... 513 
The surety is held to its obligation until-the final deter- 
mination of the cause, which does not occur until a dis- 
missal on the merits, an acquittal, or upon sentence after 
conviction; the surety here was not automatically dis- 
charged by the temporary incarceration of the principal 
after he was convicted but before he was sentenced. State 


V;menmene 208; Goo ApD. DAW. ..........0<s.cccecccece: 573 
Appeals. Chaney v. Hilton. U.S.D.C. ................ 616 
BANKRUPTCY 
Partnership. In the Matter of The Briarcliff, a limited 
So yD). ae eee ee enna 135 
Chapter XI, mortgagee, security interest, rent. Butner 
v. United States. U.S. Supreme Ct. .................... 232 


Sec. 14(c), burden of persuasion. In the Matter of 
A 1. “SRS SS 5 ree nn eee eae eee ee 343 


Chapter XI, tax levy. In the Matter of Pittsburgh 


SOMERS MENS DIN MON. 5 5 «ine sino o.cinwinind s'aineiew neice 396 
Rule 116, amending petition. In the Matter of Gershen- 
baum, Arthur, Bankrupt. 3d Cir.............0sscese00s 479 


Chapter XII, vacating stay, affirmative defenses and 
counterclaims, jurisdiction. In re Roloff, Sr. 3d Cir. .. 526 


BANKS 


Bank Holding Company Act. Board of Governors of the 
Federal Reserve System v. First Lincolnwood Corp. - 
| SSS SRE ae aS pees See 

Bank Americard, interest rates. Marquette National 
Bank of Minneapolis v. First of Omaha Service Corp. U. 7 
NEI ooo oan cup Sis mebacasseuespaececassuiesoesus 

Trust companies. National State Bank of Elizabeth, . i 
WE ION io scaaecuckasewasvesss cobs chbesenesoek 

The Bank Services Act authorizes banks to furnish ae. 
processing services to others than banks, and defendant’s 
bidding participation in the keeping of real-estate, water, 
and sewer tax-accounting records fosters the purpose of 
the Local Public Contracts Law. InfoComp Corp. v. Som- 
cm oe a eee ae 230 

The Antiredlining statute applies when the effect of an 
institution’s lending practices is to exclude from loan 
consideration significant portions of housing in a given 
neighborhood or area. Attorney General’s Formal Opinion 
No. 7 - 1979. ...... ee ee eee Te oe PET TT Pe 390 


The sole cause of plaintiffs’ loss was the bankruptcy of 
the independent brokerage house—not the bank’s method 
of transmitting plaintiffs’ securities; in the absence of any 
factual basis that’ the bank had good reason to know or 
knew of the insolvency or pending insolvency of the broker, 
the collecting bank cannot be held liable for the fortuitous 
circumstance of the subsequent insolvency of a — 
broker. Hoke v. Pioneer State Bank. App. Div. ...... 


BAR ASSOCIATIONS 


Monmouth Bar Views on Specialization .............. 1 
ABA Midyear Meeting in Atlanta .................. 109 
NJSBA Financial Statements ...................... 118 
a eee ry 175 


Report of New Jersey Delegation to ABA ee 
Meeting 
rere, Bar Comments on Federal Practice Stand. 
ar 317 
State Bar Section Proposed By-Law Amendments .. 341 
State and American Bar Associations Critical of Devitt 
Report 
Inaugural Address to the NJSBA, by George A. Baris- 
cillo, Jr. 529 
Highlights of the State Bar Convention 553 
Lewis Addresses State Bar on Lawyer Referral Service, 


ee 


ee 


SUy AAU ES ES on Sic ssa sna cass one eevee wseocen eee 553 
BAR EXAMINATIONS 
February Bar Examination .......................+4. 221 
SICCOSNTE SRT KOMTAMUES go on ss os tnics nse csinsceees 481 
BIDDING 


Local boards of education are excluded from the ad- 
vertising requirements for bids established by N.J.S.A. 
40A:11-4; the Public School Contracts Law provides an 
entirely separate statutory framework in which school 
boards must operate. F.S.D. Industries, Inc. v. Paterson 
Rg ee Oe | a er 371 

The post-award bid requirement that submission of the 
executed contract and bond be made not later than ten 
days following the award is material and non-waivable 
where the dereliction is as great as that encountered here. 
In re award of contract for Hudson County Bikeway Sys- 
ERAS NANG coco sobsisescbansscassauansnaeesceecisee 539 


BOARDS OF EDUCATION 

Except for student teachers, N.J.S.A. 18A:16-6 does not 
provide for indemnification of students, even though en- 
gaged in school activities; the legislative intent was not 
to provide indemnification to non-employees of a board 
of education, even though some agency relationship - 
exist. Gilborges v. Wallace. Supreme Ct. ................ 

Although cutting staff pursuant to the Education ict 
would be permissible unilaterally without prior negotiation, 
cutting the work year and reducing annual compensation 
without prior negotiation with the affected employees is in 
violation of both the text and spirit of the Employer- 
Employees Relations Act. In re Piscataway Twp. Bd. of 
ROMAN IND EPI sins osc ae saeaws seeks cesonaee 38 

Appellant was engaged as a substitute teacher with the 
knowledge that she would receive the compensation of a 
substitute teacher, and made no protest or demand 
throughout the school year (during which she worked 
continuously with the same class); the Commissioner’s 
holding that she was entitled to be retroactively regarded 
as a full-time staff teacher and to be paid accordingly is 
unfair to the local board of education, and contravenes 
its statutory authority to hire appellant as a substitute 
teacher. Driscoll v. Clifton Bd. of Education. a 
Ct. 

Local boards of education are excluded from the adver- 
tising requirements for bids established by N.J.S.A. 40A:11- 
4; the Public School Contracts Law provides an entirely 
separate statutory framework in which school boards must 
operate. F.S.D. Industries, Inc. v. Paterson Bd. of Educa- 
ee Oa eo re 371 

Whenever a placement of a juvenile is made in which 
education is a necessary element of the Juvenile and 
Domestic Relations Court’s order, the local board of edu- 
cation must and can be ordered to bear the cost of tuition 
at the facility. State in the interest of F.M. Juv. & Dom. 
TL © ey a ry Peer ee 375 

Local school boards are without power to authorize the 
payment of non-service-related retirement benefits such 
as those in issue here, which were intended to reward 
early retirement; moreover, such plans contravene the 
principles of Jacobs and State Supervisory Employees 
Ass’n, and have been preempted by the Legislature. Fair 
Lawn Ed. Ass’n v. Fair Lawn Bd. of Ed. Supreme Ct. 594 
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CAP LAW 

The Cap law applies to awards under the compulsory 
arbitration provision of N.J.S.A. 34:13A-16 (for police and 
fire departments) as well as to voluntary settlements; 
the exigencies created by the enactment of L. 1977, c. 85 
are responsible in part for the time and manner in which 
negotiations took place and the award was made, and 
the legislative policies will be furthered by having the 
award funded through an emergency appropriation. N.J. 
P.B.A. Local 16 v. City of East Orange. Chan. Div. ..... 66 


CARNAL KNOWLEDGE 


o 


« 


4 


* 


N.J.S.A. 2A:138-2, which punishes carnal knowledge of 


institutionalized ‘‘feeble-minded or mentally ill females’’ 
with or without their consent must fall as a violation of 
due process because it employs a permanent and irrebut- 
table presumption—that all such women are incapable of 
consenting to sexual relations—that is neither necessarily 
nor universally true. State v. Hill. Law Div. .......... 347 


CEMETERIES 

Federal jurisdiction, diversity, Eleventh Amendment, 
real party in interest. Ramada Inns, Inc. v. Rosemount 
Memorial Park ASSN. SCH... 6... 0cc se csccsiscesccss 587 


CFTC 
Future Trading Act of 1978: Sunrise For the CFTC, 4 
Wayne D. Greenstone 








CHARITABLE IMMUNITY 

Leasing church property, or giving the use of it, to 
others of a different denomination or faith is well within 
the intendment of N.J.S.A. 2A:53A-7; appellant, who was 
physically present on the premises for the purpose of 
receiving the benefits being offered when she fell down 
some steps, was a beneficiary of the works of defendant. 
_— v. Christ Episcopal Church Parish House. = 
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CIVIL AERONAUTICS BOARD 

Although plaintiff’s contract claim does not require sub- 
mission to the Civil Aeronautics Board for its review 
under the doctrine of primary jurisdiction, her attack on 
the conscionability, on its face, of the refund provision of 
defendant’s filed tariff must be submitted to CAB in the 
first instance. Torres v. Essex Travel Service. — 
Dist. Ct. 205 


CIVIL COMMITMENT 


N.J.S.A. 2A:104-6, which creates and defines the indict- 
able offense of escape, does not apply to an unauthorized 
departure from a psychiatric institution by a person in- 
voluntarily committed thereto. State v. Kyles. App. Div. 440 

Affirmed substantially for the reasons expressed below; 
additionally, the matter is committed to the Commissioner 
of the Department of Human Services with the recom- 
mendation that a regulation be promulgated to provide 
that, upon a person’s admission for observation pursuant 
to N.J.S.A. 30:4-46.1, the officer in charge of the institution 
shall forthwith notify the Department of the Public Ad- 
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vocate. L.R.C. v. Klein. App. Div. .................... 490 

Involuntary commitment, clear and convincing proof. 
Addington v. Texas. U.S. Supreme Ct. ................ 493 
CIVIL PROCEDURE 


Execution Laws—Change Is Needed, by William J. Tilli 25 

Had the bar and grill been skeptical as to defendant’s 
basic liability and the scope of plaintiff's damages, it 
could have asked the trial judge to hold its motion for 
dismissal of the cross-claim in abeyance until the close 
of all the evidence, R. 4:37-2(c); on the reversal of the 
granting of that motion and the remanded trial of defend- 
ant’s cross-claim against the bar and grill, the parties 
are bound by the reinstated verdict against defendant, 
both as to liability and damages. Carrino v. Novotny. 
PURMP IIIS RO ooo oho hvala g's sisicin's sie Siniots de as.« wiveamnleraeeee 57 


When a judgment does not dispose of all the issues 
between all the parties, the trial judge should not desig- 
nate it as a final judgment under R. 4:42-2 unless he 
determines that there is no just cause for delay; further- 
more, it is essential for purposes of review by the Appel- 
late court that he spell out his reasons for using R. 4:42-2. 
Leonardis v. Bunnell. App. Div. ...................0005- 67 

Plaintiff’s attorney’s “‘inadvertence’’ in failing to re- 
quest a jury trial until 11 months after filing the com- 
plaint, and nine months after filing the answer to the 
counterclaim, does not justify relief under R. 1:1-2; there 
is a total lack of a showing here of plausible circum- 
stances that would justify permitting this late demand for a 
jury trial. Adco Assoc., lac. v. Admiral Corp. App. Div. 237 

Defendant should have been allowed to pursue his at- 
tack against the validity of the Puerto Rico judgment as 
having been obtained in violation of procedural due proc- 
ess; a summary judgment was, in the circumstances, 
inappropriate. Hilton Int’] Co., Inc. v. Silverman. App. 
MN ray Ge eictara ne Ovals dare Sars eiee ene. See 298 

The pleadings filed in the United States District Court 
for the District of New Jersey on removal should be 
adopted on remand as if they had originally been filed 
in the state court; the third-party defendant’s due process 
argument based on lack of service in the exact form and 
manner provided by R. 4:4-1 et seq. is without merit. Ed- 
ward Hansen, Inc. v. Kearny Post Office Assoc. Chan. 
MOMs oe thea eran loiars Waieleeisls ciate oralatareicts DORE tee raisons 303 

The use by her insurer of the absent defendant’s pre- 
trial deposition at trial was fully justified; the alterna- 
tives of default, disclaimer, and policy litigation well justi- 
fied the trial court’s conclusion, and constituted ‘‘excep- 
tional circumstances” within the meaning of R. 4:16-1(c). 
Giannetti v. Fenwick. App. Div. ......................- 405 

If the passenger recovered a judgment against both 
drivers in the Superior Court, no matter what percentage 
the jury allocated to each, the driver of the other car 
would have a right of 100% contribution against the driver 
of the car in which she was a passenger, based on the 
district court adjudication between them—hence to keep 
the first driver in the case would be a waste of legal ex- 
pense and time; having made her choice by her motion 
for summary judgment on the issue of liability against 
the second driver because the District Court had found 
him 100% negligent, the passenger is left to pursue her 
"aaa claim against him alone. Shubeck v. Ondek. Law 

Bere aioe te sie ralaid aise 44 w avaiele.cia sie G6 viarelsTeleversigieisis wetneielewe 466 


CIVIL SERVICE 

Since 1946, the Civil Service Commission has been re- 
quired, on a de novo hearing on appeal, to redetermine 
the penalty just as it must redetermine guilt, and the 
former rule of the overriding effect of the punishment 
fixed by the appointing authority, absent a clear abuse of 
discretion, no longer lives; this mandate of West New 
York v. Bock, requiring the appellate courts to apply the 
substantial-evidence standard of review to the Commis- 
sion’s penalty-modification determinations, is the law— 
not the aberrent “‘utterly disproportionate’’ rule of Newark 
v. Massey and its progency. N.J. Dept. of Corrections v. 
POPOR MAIO MOINS She a 'e i0 anise. Siw alae naiewiaw ssiebnesebeeees 116 

The judgment declaring unconstitutional all special legis- 
lation hereafter enacted that waives civil-service merit 
and fitness qualifications for certain individuals, and au- 
thorizes their permanent appointment to civil-service posi- 
tions, is vacated; there was no justiciable controversy, 
and the Declaratory Judgment Act is not to be.used to 
obtain advisory opinions. N.J. Civil Service Comm’n v. 
N.J. Senate and General Assembly. App. Div. ........ 142 


When a person holding a permanent position in the classi- 
fied service is removed or discharged by the appointing 
authority and there is an appeal, no vacancy exists to 
which a permanent appointment can be made until Civil 
Service approves the removal or discharge; in the interim, 
a temporary emergency appointment can fill the need for 
maintaining essential government services. Adams v. 
Goldner. Supreme Ct. ................ssceesesecceesees 245 

Multi-team oral examinations are not, by virtue of that 
fact alone, noncompetitive and therefore illegal; this case, 
where appellant was tested and graded by a consultant 
who also took part in the testing of the other candidates, 
and “easily and immediately” entered a failing grade for 
appellant, is distinguished from Rox, and appellant has 
failed to show that the examination was ‘‘manifestly cor- 
rupt, arbitrary, capricious, or conspicuously unreason- 
able.” DiGiovanna v. Dept. of Civil Service. App. Div. 350 

The Department of Civil Service’s practice of retaining 
provisional employees for substantially longer than the 
four months permitted by N.J.S.A. 11:10-3 in positions for 
which there exist fully qualified applicants, available for 
and desirous of appointment, is a matter of concern; 
wholesale dismissal is not being required here, but an 
administrative rule protecting the rights of a fully quali- 
fied applicant for permanent appointment over those of a 
provisional employee might mitigate the harsh results 
apparent in this case. Handabaka v. Div. of Consumer 
I RIID OIE G ooic ie: o:cle ociatoro'e Sis eG aiseisle’s Le aeicles'e wee 395 


CLASS ACTIONS 


Landlord and tenant. Carchman v. The Korman " 
3d Cir. 
Retaliation. Kyriazi v. Western Electric Co. U.S.D.C. a 


COLLATERAL ESTOPPEL 


Mutuality doctrine, seventh amendment, jury trial, cor- 
porations, class action, SEC. Parklane Hosiery Co., Inc. v. 


SEOs SONI Ca ono vc cinvescecevasscccccaceeess 93 
Res judicata, public contractors, gross receipts tax. 
Montana v. United States. U.S. Supreme Ct. ........... 209 


COMMUTER OPERATING AGENCY 


The Commuter Operating Agency has not complied with 
the mandate of N.J.S.A. 27:1A-17, the clear purpose of 
which is that COA shall determine whether a rail carrier 
has suffered a loss from providing passenger service dur- 
ing the previous calendar year, and whether a fare in- 
crease is appropriate, by use of historical data; the federal 
regulations, which require prospective estimates, are not 
in conflict, and the statute remains binding on COA. In re 
Commuter Operating Agency. App. Div. ............... 48 


COMPARATIVE NEGLIGENCE 


The percentage of negligence cannot be increased by 
holding that two or more persons are responsible for the 
same negligent act on the theory of either respondeat 
superior or on an independent negligence basis. Roman 
Vs NCEE AN EIN oso 5.05.05, c:s'e pie slew e vieideaneseiceins 207 

The trial court need not charge the jury on the legal 
effect of its apportionment in a comparative negligence 
case. Roman v. Mitchell. App. Div. ................... 207 

The trial court here failed to emphasize to the jury the 
importance, in determining proximate cause, of examin- 
ing the culpable conduct of both parties up to the happen- 
ing of the accident, and the error committed was capable 
of misleading the jury in that it suggested that plaintiff’s 
possible failure to watch as she crossed the street need 
not have been considered; Pangborn v. Central R.R. Co. 
(which is distinguished here) can, and undoubtedly will, 
be reexamined shortly in cases that will arise under the 
new comparative negligence statute. Latta v. Caulfield. 
SSRI Cot oa crarec clonic tia wie Zioins CaM aaa clam wes eTealaainslaeriale 278 


CONDEMNATION 

An expert may properly cite an attorney who partici- 
pated in the transaction as a source of confirmation of a 
comparable sale used by the expert in arriving at his 
valuation of the subject property. N.J. Sports and Exposi- 
tion Authority v. Cariddi. App. Div. ............. ..... 27 

The Legislature has not vested the Public Utilities Com- 
mission with jurisdiction to compel a utility to condemn. 
In re Jersey Central Power and Light Co. ............ 443 

Private nonprofit organization, summer camps, fair 
market value, just compensation clause. United States v. 
564.54 Acres of Land, More or Less, Situated in Monroe 
and Pike Counties, Pennsylvania. U.S. Supreme Ct. .. 562 


CONDOMINIUMS 


The purchase from a sponsor of a condominium should 
not allow a new landlord to circumvent the protections 
given to tenants in possession prior to the conversion 
simply by claiming that he wants to use the apartment 
personally; N.J.S.A. 2A:18-61.2(g) gives such a tenant a 
minimum of three years in which to find sufficient new 
housing, and the three-year notice period is mandatory 
in this case. Fishman v. Pollack. Law Div. .......... 203 

The sole basis for the board of trustees’ authority for 
the administration and management of the condominium is 
the by-laws, and the board’s action here in levying a spe- 
cial assessment was clearly sanctioned by $12(c); absent 
a demonstration of the board’s lack of good faith, self- 
dealing, dishonesty, or incompetence, its determination 
that an emergency existed should not be judicially re- 
a Papalexiou v. Tower West Condominium. Chan. 

iv. 540 


CONSPIRACY 


The judgment below is reversed insofar as it failed to 
dismiss the indictment for conspiracy in which defendant 
and an “undercover agent of the Maryland State Police” 
were the only individuals named. State v. Lavary. App. 
Div. 

Affirmed substantially for the reasons expressed in the 
majority opinion, 159 N.J. Super. 304 (App. Div. 1978); to 
establish the crime of conspiracy to violate the narcotics 
laws, an overt act must still be alleged and proven. State 
Vi HERMANGer: SUPPEMO CE... ones ciicecccceccoseccses 226 
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CONSTITUTIONAL LAW 

During the existence of the debts under the resolutions 
heretofore adopted, any veto of any action such as pro- 
viding the insurance required would be invalid as a viola- 
tion of the contract clause in that it would deprive the 
bondholders of essential security by means of applying a 

tly enacted statutory power. Fidelity Union 

Trust Co. v. N.J. H’way Auth. Chan. Div. .............. 6 

The 14th Amendment: a a ee 
Part I, by Elizabeth F. Defeis .....................000- 

The 14th Amendment: A century Oi kaw and isiory 
Part Il, by Eltaielt F. Delete... sscicccciseccscass 


CONSTRUCTION 

Public contractors, gross receipts tax, collateral estop- 
pel, res judicata. Montana v. United States. US. — 
Ct. 
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CONSUMER FRAUD ACT 

Providing an IUD to a gynecologist constitutes, at the 
very least, an indirect attempt to sell it to a patient; there 
being no reason justifying the exclusion of the sale of an 
IUD from the Consumer Fraud Act’s purview, if plaintiffs 
can prove a statutory violation they are entitled to treble 
damages for any ascertainable loss of money or property 
(treble damages for pain and suffering and loss of con- 
sortium cannot be recovered). Jones v. Sportelli. Law 
DIG a os 0 ideissaccccctisictaascdeiescddecndlaciuadivessions 353 

The Legislature’s purpose was to make sellers, not con- 
sumers, the target of its mandate, and the Consumer 
Fraud Act does not subject a consumer to liability for 
treble damages for fraudulent conduct in connection with 
a purchase. Channel Co., Inc. v. Britton. App. Div. .. 538 


CONSUMER PROTECTION 

N.J.A.C. 13:45A-5.1 is not an invalid exercise of police 
power, and a merchant’s subjective good faith will not 
excuse technical noncompliance with its requirements that 
household furniture be delivered by the promised date or 
the customer be notified of his options upon mene 
State v. Hudson Furniture Co. App. Div. .............. 


CONTEMPT 
The Legislature may not validly grant to an adminis- 
trative agency or any member of the executive branch of 
government the power to adjudicate and punish contempts 
of a criminal nature; this does not leave a judge of com- 
pensation at the mercy of a recalcitrant attorney—the 
Legislature intended that contempts in the Division be 
punished, and contemptuous conduct may be controlled 
by resort to the courts. Wright v. Plaza Ford. App. Div. 17 
The attorney was entitled, in the circumstances of this 
case, to the professional shield of the attorney-client priv- 
ilege, and there are necessary foundations to the valid 
piercing of any such privilege, one of which is absent here: 
a showing, by a fair preponderance of the evidence, that 
the information could not be secured from any less intru- 
sive source. In re Kozlov. Supreme Ct. ............... 3i7 
It is not an inconsequential matter to brand a reputable 
attorney as contemptuous of the court of which he is an 
officer; to hold that the attorney contemned the court for 
refusing to reveal his client’s identity while a less intru- 
sive source of information was available was error of such 
nature that the judgment of contempt must be set aside. 
In ve Mosley. Sapremae Cl... «5... 5-esssecs.cciusaces 317 
An attorney’s absence from a courtroom in which he has 
a duty to appear before a judge to participate in a sched- 
uled proceeding in which he is counsel for a party con- 
stitutes a contempt of that court if his absence is without 
valid or reasonable excuse grounded in inability or in- 
capacity; since, before the absence can be adjudged con- 
tumacious, there must be a finding of fact as to the reason 
therefor, an attorney’s absence does not constitute a con- 
tempt in facie curiae, and an alleged contempt based on 
that charge must be prosecuted pursuant to R. 1:10-2 and 
-4. In re John W. Yengo. App. Div. ..................-- 457 


CONTRACTS 

Even assuming, arguendo, that an analogy should be 
drawn between the contract language in this private- 
sector construction project and the Trust Fund Act, the 
Act would not make a public prime contractor liable to a 
supplier of a subcontractor where, as here, the prime 
contractor has applied the project funds to pay its sub- 
contractors. Houdaille Constr. Materials, Inc. v. AT&T. 

This is a classic case of rescission for mutual mistake 
of fact: both buyer and seller believed that the coin was 
a genuine Denver-minted one; that plaintiff buyer may 
have been negligent in its inspection of the coin does not 
bar its claim for rescission, and the trial court’s rationale 
of custom of the trade is not supported by the evidence. 
Beachcomber Coins, Inc. v. Boskett. App. Div. ....... 376 


CONTROLLED DANGEROUS SUBSTANCES 
Distribution, evidence inferences. United States v. By- 


cer, t/a Bycer’s Pharmacy. 3d Cir. ................... 322 

Municipal ordinances. Santilli v. Hamilton Twp. US. 
DNC oi dia Waticdsinadaawedsece ceceeeReeCisies Cues caceewewes 592 
CORPORATIONS 


The Legislature, in extending the benefits of the Guaranty 
Association Act to a ‘‘resident’’ of New Jersey, intended 
the term in the usual sense, i.e., a domestic corporation; 
plaintiff, a corporation of Delaware authorized to do busi- 
ness in New Jersey, and maintaining its principal and 
executive offices here, is not a resident under the Act. 
Eastern Seaboard Pile Driving Corp. v. N.J. Property- 
Liability Ins. Guaranty Ass’n. Law Div. .............. 211 

The act of executing the certificate of incorporation, the 
bona fide effort to file it, and the dealings with plaintiffs 
in the name of the corporation, fully satisfy the requisite 
proof of the existence of a defacto corporation here; to 
deny this because of a mere technicality caused by ad- 
ministrative delay in filing by the Secretary of State’s 
office runs counter to the purpose of the de facto concept. 
Cantor v. Sunshine Greenery, Inc. App. Div. .......... 237 
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CORPORATIONS, Cont’d 
er  neenee Sigs, RE: 
 Retistaction of an antecedent debt is fair PAA Ae 
within the context of the fraudulent conveyance 
of the New Jersey Business Corporation Act; the land- 
lord’s lien, based on N.J.S.A. 2A:42-1, is subordinate to 
the security interest given here in exchange for the for- 
giveness of a debt and perfected according to the UCC. 
Hartwell v. Hartwell Co., Inc. Chan. Div. .............. 471 
Plaintiff, a 20% shareholder in defendant, a small, close 
corporation operating a single restaurant, was discharged 
from his employment with the corporation because of his 
unsatisfactory performance, and the circumstances under 
expectations 
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which the parties’ were disappointed do not 
establish oppressive action toward plaintiff by the con- 
trolling shareholders ieee: | 


Co., Inc. Law Div. 
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UNTIES 
N.J.S.A. 2A:11-5.1 and -5.2, which authorizes the Chief 
Justice to transfer cases from one county to another and 
provides for payment by the transferor county to the trans- 
feree county, is constitutional both as enacted and as 
amended. Clark v. Byrne. Law Div. .................- 139 
The expense of operating the juvenile and domestic 
relations intake service is allocable to the counties; where, 
as here, a county refuses to fund it voluntarily, the assign- 
ment judge of the county has the power to order it fi- 
nanced. In re the 1978 Passaic County Budget. App. Div. 285 
Something more than ownership must be established 
under N.J.S.A. 54:4-3.3, which exempts from taxation 
county property used for public purposes; “‘used’’ means 
actual use or a present intent to devote the property to a 
public use within a reasonable length of time. — 
County v. Borough of Paramus. Supreme Ct. 
The offices of freeholder and county college trustee om 
incompatible. Hollander v. Watson. Chan. Div. ....... 575 
The Mobs and Riots Act requires at least some correla- 
tion between the particular property threatened and the 
expense of protecting it; it is only with respect to such an 
outlay that the county may be called on by the munici- 
pality for reimbursemert, and there is a complete failure 
of proof here that expenses were devoted to the protection 
of any particular property. City of Newark v. Essex 
SR IL, istics onscesenspskskenspseserce 615 


COUNTY POLICE 

There is no indication in N.J.S.A. 139:3-84.3 or elsewhere 
that the general power of county police to issue sum- 
monses for violations of Title 39 is in any way curtailed, 
and defendant’s conviction for operating an overweight 
vehicle is affirmed. State v. Stratis Commercial Corp. App. 
Div. 


COURTS 

The expense of operating the juvenile and domestic rela- 
tions intake service is allocable to the counties; where, as 
here, a county refuses to fund it voluntarily, the assign- 
ment judge of the county has the power to order it fi- 
nanced. In re the 1978 Passaic County Budget. App. Div. 285 

Court clerks come within the court’s regulatory control 
and superintendence, and the Supreme Court and the 
assignment judges have the paramount authority to fix 
their hours of employment. Ocean Council No. 12, N.J. 


Civil Service Ass’n v. Ocean County. App. Div. ........ 394 
UO | ee eee 462 
eer ry 462 
ee eres. 462 
Summer Court Schedules and Assignments ......... 517 
Hughes Addresses Judicial Conference .............. 585 
General Assignment Order ..................sseeeeee 585 
eee CS chek aneeessesebesersn unset 609 
a re rr 613 
Report of the Committee On Opinions .............. 616 

COVENANTS 


The lake community association must grant member- 
ship to all those who purchase property in the community, 
and there is no restraint on alienation; the covenants in 
the deeds of all property owners in the community requir- 
ing membership in the association are valid, and the 
judgment requiring defendants to pay delinquent dues and 
assessments is affirmed. Paulinskill Lake Ass’n, Inc. ¥. 
DY cv iscckkscnnbschesbous. oasesbseshect 123 


CRANES 
The “material injury” test should be given a meaning 
devoid of any association with the now-rejected ‘“‘institu- 
tional doctrine,” and the exclusion in N.J.S.A. 54:11A-2 of 
“chattels so affixed to real property as to become part 
thereof and not to be severable or removable without 
material injury thereto’ should be taken to mean only 
those chattels the removal of which will do irreparable or 
serious physical injury or damage to the freehold; these 
construction cranes, mounted and readily movable on 
tracts, are personal property and not subject to local 
— City of Bayonne v. Port Jersey Corp. Supreme 
SESEESEESENSESEEL OAK SHES bGESREa pebeSEhENSEOESS KES 341 


CREDITORS’ RIGHTS 

In this forfeiture action, the State is granted judgment 
extinguishing the interest of the owner of the van seized 
when it was found to contain a quantity of cocaine; in 
order for the bank’s security interest to prevail, it must 
have physical possession of the vehicle, and the State will 
forthwith turn the van over to the bank, which it should 
have done after receipt of the petition; disposition of the 
bank’s other claims will await the sale of the vehicle. 
State v. One 1977 Dodge Van. Law Div. .............. 202 

The money advanced by the Clients Security Fund to 
the custodial receiver to enable him to initiate an investi- 
gation leading to the discovery of assets that were part of 
the attorney’s estate represents an administrative expense 
of the receivership, and enjoys a priority over other 


claims. In re Harry Kampelman, an attorney. 7. 
Div. 
The money deposited by defendants-mortgagors in the 
tax escrow account pursuant to the bond and mortgage 
were no longer the property of defendants and were not 
subject to levy or execution by a judgment creditor of 
defendants. American Nat’l Bank & Trust of N.J. v. — 
EG 55 ons oi cbssicen ase sks esuscebauecnnsosae 
An ADC recipient’s wages are separate and apart ee 
the welfare grant for purposes of the statutory prohibition 
against garnishee of the grant itself, and wage executions 
are permitted. Avco Financial Services v. me 7 
Pp 6 re ee eer 
There is no provision in the Bankruptcy Act pad 
creditors to step into the shoes of the debtor-in-possession; 
since plaintiff lacks standing to claim preferential trans- 
fers, that claim must be dismissed. Grow Farms Corp. v. 
Nat’l State Bank, Elizabeth. Law Div. ................ 448 
Where secured property—here, a motor vehicle—is in 
the State’s possession following seizure but prior to the 
entry of judgment of forfeiture under the Controlled 
Dangerous Substances Act, the State must either sur- 
render it to the secured party for sale or pay the amount 
due on the security interest plus reasonable attorney’s 
fees. State v. One 1976 Pontiac Firebird. App. Div. .. 600 


CRIMINAL LAW 
Collateral a ge due process. United States ex - 
Hubbard v. Hartrak. 3d Cir. 
Mental infirmity As An Affirmative Defense In ite 
Criminal Trial, by Robert A. Porter 
Obstruction of justice, grand jury. United States - 
IN AON oo oon obs banSaphsen veunewocesenawe 111 
Criminal law, grand jury testimony, immunity, evi- 
dence. New Jersey v. Portash. U.S. Supreme Ct. ...... 378 
Status Report on Implementation of f the Penal Code, a 
John J. Degnan, Attorney General .................... 
Highlights of the New Code of Criminal Justice, by Pe 
ator Martin L. Greenberg and Senate Judiciary Commit- 
tee Aide John J. Tumulty, Esq. Part III .............. 505 


CRIMINAL PROCEDURE 
A preliminary hearing is not an essential part of crim- 
inal procedures, and defendant’s attempt to learn the rea- 
son for his having been indicted without one would not = 
his defense. State v. Mitchell. App. Div. ............... 
Where, as here, the arraignment constitutes a dictend. 
ant’s first court appearance in connection with the charge, 
the arraigning judge should follow the procedures of R. 
3:4-2 and routinely decline to take a plea from an un- 
represented defendant, rather than following R. 3:9-1, 
which (apparently on the assumption that the defendant 
has already made an initial court appearance at which 
the mechanism to insure his legal representation was trig- 
gered) directs the court to call on him to plead; an amend- 
ment to R. 3:9-1 to expressly require this is recommended. 
State v. Melendez. App. Div. ..................eeeeeeeee 211 
Neither the legal theory nor the public policy consider- 
ations upon which State v. Gonzales was based are 
evoked by the facts here, where three of six defendants 
were denied a motion for leave to file an untimely motion 
to suppress, and the other three were later granted their 
suppression motion by another judge (who excused their 
delay); further, a petition for post-conviction relief was 
not an appropriate vehicle for raising the question here. 
RD OOOO PEIN. 6. cscscacscesaens sweedsesenes 213 
Until the Criminal Practice Committee has completed 
its study of whether, and under what circumstances, 
special interrogatories should be permissible in criminal 
trials, and the Supreme Court has acted on any recom- 
mendations, special interrogatories as a tool in criminal 
trials are not condoned, and their use is discouraged. 
cy Yee 308 
An opening statement should set forth only a succinct 
statement of what a party proposes to prove, and the 
better trial practice is to refuse to adjudicate a case on 
the opening of counsel; adherence to this policy in crim- 
inal trials is even more compelling in view of the double 
jeopardy factor. State v. Lynch. Supreme Ct. .......... 317 
Defendant must present something more in his counter- 
statement of facts than the naked conclusion that the 
warrantless search was illegal in order to obtain an evi- 
dentiary hearing pursuant to R. 3:5-7(c). State v. Hewins. 
Sd LR eee ere 331 
Due process. United States v. Parsons. U.S.D.C. .... 338 
Given the erroneous joinder, the prosecutor and judge 
should have been scrupulous in their care to insure that 
the criminal record evidence admitted with respect to 
the count for being a convicted felon in possession of a 
gun not be used in connection with the murder count 
where defendant elected not to testify; the gross over- 
reaching of the prosecutor here, with the absense of any 
corrective action by the trial judge, escalated the error 
resulting from the joinder to the level of plain error. State 
FDOT TINY oon nn nncnnes se veavecesoasss0% 491 


CUSTODY 

The welfare of the children is paramount, and should 
not be sacrificed on the altar of judicial punishment of a 
parent for her wrongdoing in removing the children from 
a foreign jurisdiction or violating the order of a foreign 
court. Nehra v. Uhlar. App. Div. .................... 585 


DAMAGES 

Plaintiffs’ counsel improperly suggested to the jury per 
hour or per diem sums as compensation for pain and 
suffering, to the prejudice of defendants’ rights to have a 
fair assessment of damages once liability was found : 
exist. Gilborges v. Wallace. Supreme Ct. .............. 

The general rule that special damages (here, iis 
on idled capital) will not be awarded in the absence of 
notice to the carrier of special circumstances at the time 
of shipment applies to this case involving a lost shipment, 
where the negligence of the carrier occurred before it re- 
ceived notice that the steel plates were specially manu- 
factured and could not easily be purchased elsewhere. 
T. M. Long Co., Inc. v. Jarrett. County District Ct. .... 203 
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Pewee were rereseseees 


Apart from the fact that there was no evidence under 
N.J.S.A. 12A:2-715 that such a loss was within the reason- 
able contemplation of the parties, evidence as to the 
alleged loss of rental value was incorrectly admitted be- 
cause it was not shown that plaintiffs suffered any loss of 
profits or that they had previously engaged in the floating- 
crane rental business; finally, it was not shown that they 
had lost any opportunity to rent the crane. Seaman v. U.S. 
DEN ASOT TAT OIIG. ose ss sisetnee ce nonssseesaescdcew en 373 

Ordinarily, the measure of damages is the difference 
between the amount of defendant’s bid at the first execu- 
tion sale and the sum realized at the second sale, to- 
gether with the costs and expenses incident to the second 
sale; that rule, however, presupposes circumstances under 
which there is a likelihood that the second sale produced 
a reasonably fair price, and the husband’s undivided one- 
half interest as a tenant by the entirety sold in this case 
is a highly speculative asset of little value to an inde- 
pendent prospective bidder, and virtually incapable of 
being valued with any reasonable degree of accuracy. 7 
Jersey Bank, N.A. v. Gilson. App. Div. ................ 

At least in cases of alleged obstetrical caida 
anxiety of the parents of a child living but potentially 
brain damaged is includable as an element of damages. 
Friel v. Vineland Obstetrical and Gynecological Profes- 
BIOGR ASEM. TIAW TDI. asec sesinskcccescccssccccescesves 396 


DECLARATORY JUDGMENTS 

The judgment declaring unconstitutional all special legis- 
lation hereafter enacted that waives civil-service merit 
and fitness qualifications for certain individuals, and au- 
thorizes their permanent appointment to civil-service posi- 
tions, is vacated; there was no justiciable controversy, 
and the Declaratory Judgment Act is not to be used to 
obtain advisory opinions. N.J. Civil Service Comm’n v. 
N.J. Senate and General Assembly. App. Div. ........ 142 


DEFAMATION 

The one-year statute of limitations bars this libel action 
against appellant; see Appellate Division dissent, 154 N.J. 
Super. 271, 276 (App. Div. 1977). Lawrence v. Bauer Pub- 


lishing & Printing Ltd. Supreme Ct. ................ ... 92 

Public figure, actual malice, state of mind. Herbert v. 
Lando. US: SunTeMe Ct... ccscsccccecscessecesee 493 
DISABILITY BENEFITS 


The sick-leave statute and regulations and the workers’ 
compensation statute have wholly different purposes, which 
warrants different rules of construction; the employee of 
the State Dept. of Education (who received a compensa- 
tion award) was properly denied sick-leave disability 
benefits for the injury sustained while on her lunch hour 
and completely off the employment premises. Morreale v. 
N.J. Civil Service Comm’n. App. Div. ................ 398 


DISCOVERY 
Although the pote against disclosure of investiga- 
tive reports and grand -jury proceedings is not absolute, 
there is no compelling need in this civil suit that would 
outweigh the possible harm to the interests of the State 
were disclosure to be made, and the fact that no criminal 
or other charges resulted from the State’s investigation 
of this matter is not at all of significance on the issue. 
River Edge Savings and Loan Ass’n v. Hyland. ADP. 
Div. 
The State v. Spano caveat in respect of sisiecisttiy’ is 
construed as excusing the prosecutor’s non-disclosure 
where, as here, the information does not have an inherent 
capacity to undermine the credibility of a State’s witness 
and is, moreover, introduced on redirect examination only 
in response to defendant’s effort on cross-examination to 
impeach credibility; although the prosecutor would have 
been better advised to have furnished the letter threaten- 
ing the State’s primary witness to the defense, his use of 
it as further evidence of her motive for testifying—since 
it did not constitute information material and favorable 
to defendant’s cause—did not result in harmful error. State 
Vee ID MOI Go oucsensienccnecekeceteysacwas sans 333 
Corporate records. East Coast Tender Service, Inc. v. 
DBO TMA: TIBI, 0.5 o:50ies. s0sescccesssensecceees 338 
Plaintiff’s prehearing request that the hospital’s entire 
file be opened to his examination is too broad a demand; 
however, the relevant and material underlying data on 
which the hospital’s board of trustees relied in arriving at 
its conclusion to deny him sta membership should be 
made available to him prior to the hearing. Garrow v. 
Elizabeth Gen’l Hospital. Supreme Ct. .............. 553 


DISCRIMINATION 
The volunteer fire company here is an ‘‘employer’’ within 
the meaning of the Law Against Discrimination and sub- 
ject to the provisions thereof relating to employment 
discrimination; in light of its nature as a municipal fire 
service, it cannot be viewed as a fraternal or charitable 
organization, and the order of the Director of the Division 
on Civil Rights requiring it to grant women the same 
privileges as men is affirmed. Hebard v. Basking ~— 
EC oe Rd: Les ae rs ery 
Sex, Civil Rights Act, equal work standard. siiciaeiliees 
Union of Electrical, Radio and Machine Workers v. West- 
inghouse Electric Corporation. U.S.D.C. ............... 268 
At least in the case of a complaint by the director of 
the Division on Civil Rights, N.J.S.A. 10:5-17 permits an 
award of monetary damages in favor of an identified but 
unnamed victim of discrimination to the same extent as if 
he were a named party. Director, Div. on Civil Rights v. 
SORUPERIDOTS ON IY in oe asic aaeicnis Sa’ capitals 306 
Fair Housing Act, racial discrimination, standing to sue, 
testers. Gladstone Realtors v. Village of Bellwood. U.S. 
SHINING GES iso sais Sis ces a winic.dns shaadi) sede vaeawn 469 
Employment Discrimination And The Handicapped, bd 
BREN IIE ois oo cise savas dss si aeencousaerweneces 
The ruling that a mandatory one-year maternity Piva 
without pay, and without allowance for use of accumulated 
sick leave, is discriminatory is upheld; however, the rec- 
ord does not show a substantial basis for compensation for 
‘humiliation, pain and mental suffering” in addition to 
the award of full back pay. Castellano v. Linden Bd. of 
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DISCRIMINATION, Cont’d 
Education. Supreme Ct. ...............0ccccceeceeeeee 433 
Sex discrimination, adoption, unwed fathers, equal pro- 
tection. Caban v. Mohammed. U.S. Supreme Ct. ...... 444 
Sex, Civil Rights Act, Title VII, jurisdiction, tolling. 
Hart v. J. T. Baker Chemical Co. 3d Cir. ............. 507 
New Directions for Sex Discrimination Litigation in New 
Jersey, by Gary Mitchell. Notes from Women’s Rights 
Law Reporter 531 
Sex, Title IX of Education Amendments of 1972, implied 
private cause of action. Cannon v. University of Chicago. 
_ i (NR I remit a ae 540 
ADEA jurisdiction, exhaustion of administrative reme- 
dies. Oscar Mayer & Co. v. Evans. U.S. Supreme Ct. .. 563 
Sex, due process clause, implied private right of action, 
damages. Davis v. Passman. U.S. Supreme Ct. ...... 598 


DOUBLE JEOPARDY 


The trial court’s erroneous interpretation of the statute 
led to its erroneously prohibiting the admission of certain 
evidence, which in turn caused the court’s acquittal for 
insufficient evidence after the prosecutor’s opening state- 
ment; the jury’s having been impaneled and sworn, 
jeopardy had attached, and that judgment of acquittal, 
however erroneous, bars further prosecution on any aspect 
of the case. State v. Lynch. Supreme Ct. .............. 317 


DRUGS 


Jurisdiction, multiple seizure actions, FDA. Pharmadyne 
Laboratories, Inc. v. Kennedy. 3d Cir. 


DRUNK DRIVING 

Where, as here, a person is apprehended by the police 
with probable cause to believe that he has been driving 
while intoxicated, and has been caused by the police to 
be taken to an appropriate medical facility for the pur- 
pose, among others, of a blood-alcohol test, the patient- 
physician privilege must give way to the search for truth, 
and the request for the results of the blood test should 
have been honored; State v. Amaniera disapproved. State 
in the interest of M.P.C. App. Div. ..................0. 142 
_ Defendant, whose arrest in Franklin Township for driv- 
ing under the influence of alcohol was preceded by an 
arrest in Bridgewater for the same offense, was engaged 
in two driving incidents; the interruption of his journey 
by the first arrest prevents the driving of the vehicle 
from being a single, continuous offense, and his conviction 


Ceo ererererererereresececcccccesesessece 


as a second offender is affirmed. State v. Metcalf. App. 
Bee citi ers Ri tds ech cba. Vials FeO We sacs doce EEE 299 
DUE PROCESS 


_ N.J.S.A. 2A:138-2, which punishes carnal knowledge of 
institutionalized ‘‘feebled-minded or mentally ill females” 
with or without their consent must fall as a violation of 
due process because it employs a permanent and irre- 
buttable presumption—that all such women are incapable 
of consenting to sexual relations—that is neither neces- 
sarily nor universally true. State v. Hill. Law Div. .... 347 


EDUCATION 


_Per pupil funding as a means of measuring the alloca- 
tion of costs among the member municipalities of a re- 
gional school district does not violate the education clause 
of the New Jersey Constitution, and N.J.S.A. 18A:13-23.1, 
which provides for a five-year phase-in of the section 29 
basis of cost sharing by members of regional school dis- 
tricts, is constitutional. Princeton Twp. v. N.J. Dept. of 
II TTY Sikcivecda: dicen sseceuecnvuaceeaees 3 


EEO 


Government contracts, record disclosure regulations. 
Chrysler Corp. v. Brown, Secretary of Defense. U.S. Su- 
BRIN Noosa 6h on vicina s iio'aseia lO alate sisiaieig cioae arsloiaies oars 493 


ELECTIONS 
Petitioner, although already convicted, had not yet be- 
gun serving his sentence, nor was he on probation or 
parole on election day; therefore, under the unambiguous 
language of N.J.S.A. 19:4-1(8), he is not within the class 
disenfranchised. Hitchner v. Cumberland County Bd. of 
PNBCLR ABW DIY, 5 5.5.0:s.c:5.c:se vies lewis Seve ciemiawleisienaietsies 11 
Since Senior Citizens and Taxpayers Fed Up with Byrne 
Democrats, whether regarded as a political committee or 
as a political information organization under the New 
Jersey Campaign Contributions and Expenditures Report- 
ing Act, expended less than $750 in connection with the 
election in question, it was not constitutionally subject 
to the requirements of N.J.S.A. 19:44A-10 and -12. Ricci 
v. Senior Citizens and Taxpayers Fed Up With Byrne 
DGMOCTSIS. ABD: DIV: 6... coe sc ccks veses00ssstees cs 439 
Illinois Election Code, equal protection. Illinois State 
Board of Elections v. Socialist Workers Party. U.S. Su- 
RNS Eo ciao ios csaain c w'sisieisie ne sic'aieie@ <inisibisidleic als s\a'einiess'e 208 
The. only methods by which a county clerk may convey 
an absentee ballot to a voter are by first-class mail, di- 
rectly to the voter when he appears at the office of the 
country clerk, or by an authorized messenger when the 
requirements of N.J.S.A. 19:57-4 are satisfied; the prac- 
tice engaged in here of delivering unmarked ballots to 
casual intermediaries, or candidates, for distribution to 
the voters invites improprieties of many kinds, and the in- 
tent of the Legislature will best be served by voiding the 
ballots. In re petition of Byron. Law Div. .............. 228 
The petition here was timely filed; when the ground of 
action may be obtained from statements filed under Title 
19 subsequent to the election, the extension of time pro- 
vided by N.J.S.A. 19:29-3 becomes available, and the 
court’s order in the prior case and the certificate of elec- 


tion are such ‘“‘statements.” In re Tyler. Law Div. .... 374 
ELECTRONIC SURVEILLANCE 

Bugging, covert entry. Dalia v. United States, US. 
Re errr errr errr eer Terr rere 445 


Warrantless electronic surveillances, Attorney General, 
FBI agents, immunity. Forsyth v. Kleindienst & Mitchell; 
Buckhards v. Saxbe & Mitchell. 3d Cir. .............. 611 


EMPLOYMENT-AT-WILL 

Arguably, the time may have arrived to permit recov- 
ery, predicated either on a theory of contract or of tort, 
for the terminated at-will employee in cases involving 
truly significant matters of important and well-defined 
public policy and substantial violations thereof; a determi- 
nation of the significant, novel question projected by the 
physician who claims that she lost her job with the pharm- 
aceutical company because she refused to perform a task 
she considered unethical should have been based on a full 
record at a trial, and the grant of the summary ent 
here was premature. Pierce v. Ortho Pharmaceutical 
CORD AN NG aie arsiciceisindisincindicis oaieddesine 2 dskescaaacses 365 


ENTIRE-CONTROVERSY DOCTRINE 

Appellant’s asserted claim for slander was not encom- 
passed within the bundle of rights and liabilities 
adjudicated in the prior suit (nor could it have been, for 
he was not aware of its existence until it was too late to 
include it), and it was not barred by either the principle 
of res judicata or the entire-controversy doctrine. Zaromb 
V. BOPUCK eR ADO DIG 6.6.5.6 ccisdincisescsisiccises sesieisieciecces 255 


ENVIRONMENTAL PROTECTION 

Appellant is not entitled to an open-ended, vested right 
to a pre-construction ‘conceptual approval,’ thereby 
avoiding subsequently upgraded ecological standards, and 
the denial of a hearing by the Department of Environ- 
mental Protection did not violate appellant’s constitutional, 
statutory, or regulatory rights. Woodland Utility Co., Inc. 
v. N.J. Dept. of Environmental Protection. App. Div. .. 375 

Air quality ruling, prior notice. Sharon Steel Corp. v. 
Environmental Protection Agency. U.S.D.C. .......... 479 


EQUAL PROTECTION 

Constitutional law, schools, rational basis test, state ac- 
tion. Benner v. Oswald, Pres. of Penn. State Univ. 3d 
is aoe a fopae is a tata Sig A alte aaaas LOR ead 189 


EQUITABLE SUBROGATION 

N.J.S.A. 12A:1-103 mandates the supplementation of the 
Uniform Commercial Code by principles of law and equity 
unless displaced by a particular provision of the Code, and 
no section of article 9 displaces the doctrine of equitable 
subrogation where it is properly invocable as a matter of 
substantive law. Kaplan v. Walker. App. Div. ........... 1 


ERISA 

Congress did not intend that the anti-alienation pro- 
visions of ERISA should protect a pensioner from a state 
court decree directing the trustees of his pension plan to 
pay over certain amounts of his pension to satisfy family 


support obligations. Ward v. Ward. Chan. Div. .......... 48 
Jurisdiction. Cutaiar v. Marshall, Secy. of Labor. 3d 
0) | a a ORE tO GIA MeO eNO Rr ter OEE nr erie 135 


An employee’s interest in a private pension fund, desig- 
nated an approved plan by the U.S. Dept. of Labor under 
ERISA, can be reached by garnishment to satisfy a former 
wife’s judicially declared right to alimony. Western Elec- 
tric Co. v. Traphagen. App. Div. ........ ...........5- 353 


ESCAPE 

N.J.S.A. 2A:104-6, which creates and defines the indict- 
able offense of escape, does not apply to an unauthorized 
departure from a psychiatric institution by a person in- 
voluntarily committed thereto. State v. Kyles. App. Div. 440 


ESTABLISHMENT OF RELIGION 

The borough council’s practice of having a non-denomi- 
national invocation or a silent meditation at the start of 
its meetings is sustained because of its secular purpose 
and primary effect—to call on the consciences and moral 
resolves of those in attendance, and to inspire their wisest 
and fairest participation—and because it does not foster 
excessive governmental entanglement with religion. Marsa 


VW; WET CHAM DIY soso ois vcs ccccscincsiccadicaescnccswsser's 3 
Transcendental meditation, First Amendment. Malnak v. 
WAI ooo cio5:2s 5 s Subs cewekee beiesoesueursavene 177 
ESTATES 
Illegitimate children. Lalli v. Lalli, Administratrix. 
SIR Cle oid soins cis vow dcassdiecosinddedectes (neces 7 


Since the Attorney General has filed a caveat against 
general administration of the estate, a dispute over that 
estate exists and the surrogate is precluded from taking 
further action with reference to it; the appropriate forum 
for the resolution of that dispute is the County Court. In re 
estate of Aich. Chan. Div. ........... sssscscccscescecs 24 

The decedent is personally obligated on the promissory 
note, notwithstanding the appearance of both her signa- 
ture and that of her corporation on the note, because it 
lacks any suggestion that she signed it in a representative 
capacity. DeBlanco v. Dooley. App. Div. ................ 48 

The unsupported testimony of an interested party, such 
as plaintiff in this suit against the deceased’s estate, that a 
check made payable to a corporation was actually a loan 
to an individual does not meet the “‘clear and convincing 
proof” standard of the Dead Man’s Act. DeBlanco v. 
DOG Ae Wao 5a vaccawcsecasieawaSacds soins) ovas 48 

The intention of survivorship as manifested in the deed 
must be carried out, and this can best be effected by 
declaring the purchasers, who lived together as husband 
and wife for 25 years prior to their deaths but were never 
formally married, joint tenants with the right of survivor- 
ship. In re estate of Rodio. Chan. Div. ................ 163 

Under the facts here, the presumption urged by the con- 
testant of undue influence arising out of the alleged con- 
fidential relationship between decedent and her niece- 
beneficiary would not apply, and even if it were to be 
assumed that there was the requisite confidential relation- 
ship, triggering the presumption, there is substantial evi- 
dence to rebut it and to negate the charge that undue 
influence was exerted on decedent so as to overcome her 
will; the finding below that the will is valid is not clearly 
a mistaken one, or plainly unwarranted, and therefore it 
is not legally appropriate to disturb it. In re estate of 
Chri, SUpEeMe Cle. i is casas. ceccecesesecaeveeseecee 90 
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ETHICS (see also Attorneys) . 

In determining the right to reimbursement, disciplinary 
proceedings are analogous to criminal , and 
the censure of defendant, a surrogate, for judicial mis- 
conduct was penal, not civil, in nature; the county has 
neither the duty nor authority to reimburse him for the 
legal fees incurred in his defense. Burlington County Bd. 
of Chosen Freeholders v. Conda. Law Div. ............ 75 

New Rule Amendment - R. 1:20-2 ..............-.-05- 85 

t’s actions in telling his client that he would 
bribe an assistant prosecutor, as a ploy to extract a large 
fee, were calculated to breed a public image of corruption 
of the legal profession and the judicial process—conduct 
calculated to demean the bar and bring it into disrepute; 
were it not for mitigating circumstances, the Court would 
be seriously inclined to disbar; respondent is suspended for 
three years. In re Dominick A. Mirabelli. Supreme Ct. 578 


ETHICS OPINIONS 
Opinions of the Advisory Committee on Professional Ethics 
No. 414 - Municipal special attorney, naming ordinance- 





Widlatitie CHONEE: <.. . 5. occ accecccacsa seseseee 17 
No. 415 - Office relationships, municipal counsel, coun- 
UP COMME esc oo cccedcpccepicadscecccneescess 17 


No. 416 - Referral fee from realtor ..................-- 
No. 417 - Joint use of law library, resulting relationships 133 
No. 418 - Conflict of interest, attorney-husband of mu- 
THCINSL COUFE CLOT ©... .0...ccce secvccessesesess 
No. 419 - Conflict of interest, representing kin of former 
SMMMUIOET, «6 cco vascs cosuscccccetegsdnacanegad 194 
No. 420 - Division of fees, professional association and 
LOR TINE TOTO os 5 < ono se ce caccccscanesuceese 
No. 421 - Conflict of interest, attorney-likely witness, 


WIMNINAINMIN Soon o0c cunccncccannsccuassausees 195 
So. 422 - Conflict of interest, suing county, tenant-for- 
mer associate, county freeholder ............. 389 


No. 423 - Conflict of interest, municipal prosecutor 
prosecuting municipal employees at hearings 


GUUR OME OIIIE on oc nccess caccccswuscuaqesune 481 
No. 424 - Conflict of interest, county prosecutor’s part- 
THE, COONEY GUMUMOE 600.5... cccesnccesscsscens 495 


No. 425 - Conflict of interest, suit against former client 495 
No. 426 - Conflict of interest, defending indicted de- 


fendant after advising witnesses ............. 505 
No. 427 - Conflict of interest, defending motor vehicle 

defendant then suing/defendant civilly ....... 513 
EVIDENCE 


Evidence of marijuana use by the alleged victim was 
relevant to the evaluation of his ability to perceive and 
recall the events, and this line of examination is proper; 
the jury should be carefully instructed that any testimony 
about drug use is admitted solely for the purpose of eval- 
uating credibility, and no other. State v. Ciuffini. App. 
3) eee eee Eee rer Ey rrr rrr mr rer eer core etree 

An expert may properly cite an attorney who partici- 
pated in the transaction as a source of confirmation of a 
comparable sale used by the expert in arriving at his 
valuation of the subject property. N.J. Sports and Exposi- 
tion Authority v. Cariddi. App. Div. ................... 27 

In order to establish the corpus delecti, oral testimony 
supporting the commission of the charge is ample proof, 
without the actual stolen articles being produced; defend- 
ant, convicted of shop lifting, was not denied due process 
when the stolen merchandise was not introduced into evi- 
dence at trial. State v. McGugan. Law Div. ............ 66 

Although inadmissible as substantive evidence of defend- 
ants’ guilt, the co-conspirator’s guilty plea to the con- 
spiracy charge was admissible to affect his credibility; the 
court was obligated to give the jury a cautionary instruc- 
tion as to the limited use of this for credibility purposes, 
but the admission of the guilty plea without a limiti 
instruction was truly harmless here, where the witness’ 
complicity in the crime was established independently by 
his detailed testimony, and the jury was specifically made 
aware that his guilty plea was based only on the facts to 
which he testified. State v. Stefanelli. Supreme Ct. .... 85 

In light of defendant’s claim that he entered the vic- 
tims’ home by mistake, his prior offenses of breaking and 
entering with intent to steal and larceny were relevant, 
and admitting them was not an abuse of discretion. State 
v. Atkins. Supreme Ct. ............. ceeseececceeeeeees 183 

Defendant’s constitutional rights were effectively pro- 
tected here by the trial court’s timely cautionary instruc- 
tion, which carefully and emphatically told the jury that 
the detective’s statement that he had told defendant that 
the juvenile had implicated him in the armed robbery 
was offered only to give the background of defendant’s in- 
criminatory statement, and not as proof of a purported 
accusation by the juvenile, and that it could not be in- 
terpreted as evidence of anything other than an interro- 
gation technique. State v. Manning. App. Div. ........ 187 

Even if the trial court’s cautionary instructions here had 
met the test of Greenberg v. Stanley, it is still question- 
able whether the prejudicial effect on the jury produced 
by testimony of a charge against defendant for commit- 
ting another robbery at about the san time could have 
been overcome; the trial judge’s refusai to grant the mo- 
tion for a mistrial was a mistaken exercise of discretion, 
and reversible error in this situation. State v. Cooper. 
BIG os oes cetvscscesecutes) ae efacga awe eeecnden daa 188 

Any ceremony that obtains from an infant a commit- 
ment to comply with the special obligation of a witness 
to speak the truth in court, on pain of future punishment 
of any kind, constitutes an acceptable oath; trial judges 
have a certain amount of discretion to tailor the traditional 
litany to fit the circumstances, and the requirements of 
Evid. R. 18 were met in this case. State in the interest of 
RUE UO ©0082. Sscws ks Lewes ca eaaancs waxed’ 197 

The negligent destruction of the evidence here, caused 
by clerical error and the police custodian’s good-faith be- 
lief that it was of no further use, did not prejudice de- 
fendant, and the absence at trial of the two purses, the 
heroin, and the paraphernalia was incapable of produc- 
ing an unjust result. State v. Washington. App. Div. .. 210 
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EVIDENCE, Cont’d 


_The trial judge’s evaluation of the witness’ in-court iden- 
not to its admissibility but 


ee ee ee ae 
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graphic identification may be undertaken; to require such 
a procedure would result in relinquishing any — 
quick apprehension. State v. Ford. Supreme Ct. ...... 
trators were disguised and the police showed jhaiagighs 
before making attempts to obtain descriptions, was im- 
permissibly suggestive, and the ensuing identifications 
were tainted. [Reversed by the Supreme Court.] ee v. 
PINS kek cicckenvesesbecesecrsesbecteswesuee 
The extrajudicial statements of a substantial ote 
holder of the corporation preceding plaintiff in title that 
he would not consent to an assignment of the lease, and 
his attempts to negotiate a new lease for increased rent 
directly with the proposed assignee, were not within the 
category of hearsay at all, and were properly admitted as 
“verbal acts,” binding on plaintiff. Ringwood Assoc. — 
v. Jack’s of Rte. "re er 
The earlier acquittals on charges of conspiracy of the 
State’s witnesses are not dispositive of whether they were 
part of a plan to commit a crime, and statements they 
made during and in furtherance of a plan to commit a 
crime with this defendant (whose trial had been severed 
for medical reasons) are admissible pursuant to Evid. hs 
63(9)(b). State v. Hacker. Law Div. .................... 
Although the procedures of the National Auto Theft 
Bureau for tracing the identification of motor vehicles 
could be admissible under Evid. R. 63(30) if the judge is 
Satisfied at an Evid. R. 8 hearing that the proffer is suffi- 
ciently trustworthy, based on the method of compilation 
and industry reliance, the record here is devoid of any 
proof of the reliability of NATB procedures, and therefore 
of any proper evidential basis for the admission of data 
derived therefrom. State v. Lungsford. App. Div. .... 486 
Although a police record is admissible under Evid. R. 
63(13) to prove that a report of crime was made by a 
member of the public, and when the report was made 
and received, it is not admissible to prove the truth of the 
contents of that report, since members of the public are 
not under a “business” duty to make a truthful — 
State v. Lungsford. App. Div. .................ssesee0: 
Criminal law, guilty plea of co-defendant, habeas forcing 
Bisaccia v. Attorney General of New Jersey. US.D.C. 545 
Criminal law, joint trials, confessions, right of confron- 
tation. Parker v. Randolph. U.S. Supreme Ct. ........ 563 
In view of the scientific community’s recognition of the 
reliability and accuracy of human leucocyte antigen test- 
ing and its important probative value where paternity is 
in issue, the court will consider such medical evidence, 
together with other proofs, in deciding parentage; the pu- 
tative father’s motion that he, the mother, and the child 
submit to HLA tests is granted. Malvasi v. Malvasi. 
NG is ELLE CRVREREEE GEES SECC EESKNEEKS KERDAER RE 590 
Although a court possesses the inherent power to call 
witnesses on its own initiative in the quest for truth, it 
may not, at the request of the prosecution, call indi- 
viduals as court witnesses to enable the prosecution to 
introduce into evidence, as substantive proof of the crime, 
statements previously made by them, thereby avoiding 
m9 limitation of Evid. R. 63(1)(a). State v. Ross. Supreme 
AER ENESEELEEEEE NES REALE Se KEs Oxo sb eeSAR DOS SEKI 609 
ee: effective date (heretofore July 1, 1979) of an amend- 
ment to Evid. R. 63(1)(a)—which would have eliminated 
the limitation so that, in addition to the party cross- 
examining the witness, the party calling the witness could 
place the prior inconsistent statement into evidence as 
substantive proof—has been stayed pending further re- 
view; whether such a modification may be made in the 
future in no way justifies what occurred here. State v. 
PINS GIES cxcikn px ncscubeks conbucteseeescesese 609 
The trial court erred in its comments and instructions 
to the jury that it had called the four witnesses because 
neither side would vouch for their credibility but that, 
when defense counsel called them as his witnesses, he 
“‘was bound by their answers” and ‘was certifying to their 
credibility” ; the defense had objected to the court’s — 
the witnesses as its own, and had never questioned th 
credibility. State v. Ross. Supreme Ct. ................ 
The court’s claim that defendant was “bound” by nis 
witness’s testimony is not supportable, either for policy 
reasons or by precedent; a party does not warrant or 
assure that each and every part of a witness’s testimony 
will be credible, and to instruct the jury to that effect 


is unsound. State v. Ross. Supreme Ct. .............. 609 
EXPERT WITNESSES 

Evidence, negligence. Fuentes v. Reilly. 3d Cir. .... 155 
EXPUNGEMENT 


N.J.S.A. 2A:85-15 et seq. requires the trial judge to exer- 
cise his sound discretion in determining an application for 
expungement, and the record fully supports the discre- 
tion exercised by the trial judge here in denying the peti- 
tion, notwithstanding the withdrawal of the objections by 
the Attorney General and the county prosecutor. In re 
ETSI, fc. ccukicavastucksscstexsressens ce 279 


EXTRADITION 


Habeas corpus, probable cause, receiving stolen “. 
erty. Michigan v. Doran. U.S. Supreme Ct. ............ 


FALSE INFORMATION 

Making false statements (here, giving a fictitious name) 
is sufficient alone to support the charge under N.J.S.A. 
2A:148-22.1 of giving false information to the police if that 
information has a relationship to the crime and a potential 





for misleading, distracting, or hindering a police investi- 
gation of it; the relationship of defendant’s identity to a 
full and proper investigation of this crime is apparent. 
State v. Daniels. App. Div. ............0..csccccssceces 146 


FAMILY LAW (see also Matrimonial Law) 

The expressed preference of the 12-year-old child to live 
with or step-mother is not controlling, but it is one of 
the factors that may properly influence the trial judge’s 
decision. Palermo v. Palermo. App. Div. .............. 91 

Foster care, AFDC-FC, eligibility. Miller, Director, De- 
partment of Children and Family Services of Illinois v. 
Youskim. US. Supreme Ct. ................cs0csecscee 208 

The trial judge failed to recognize and apply present- 
day concepts of psychological parentage in resolving the 
custody issue here by awarding custody to the biological 
mother; the child’s best interests require that his custody 
be awarded to his foster mother, a paternal aunt with 
whom he was voluntarily placed by his biological we 
when he was one. Hoy v. Willis. App. Div. ............ 

The standard to be applied upon the application of byFS 
pursuant to N.J.S.A. 30:4C-12 for an investigative order, 
when a request for an investigation into an infant’s wel- 
fare has been refused, is the standard of probable cause 
as applied to criminal cases; the sole fact on which DYFS 
relies here—a judicial finding, 22 months before the date 
of this hearing and the birth of the infant in question, 
that defendants were incapable of parenting their older 
children—is not enough to support a finding of probable 
cause to order an investigation. DYFS v. B.W. Juvenile 
and Domestic Relations Ct. ................csccesceeee 230 

W.C. v. P.M. is distinguished, and the sweeping state- 
ment in that case suggesting that foster parents lack 
either standing or protected interests so as to entitle them 
to insist on a plenary hearing, as a precondition to a de- 
cision by DYFS concerning the removal of foster children, 
does not apply to all foster parents in all situations. Doe 
ie oo SS ee ee eee ree 269 

When facts indicate the existence of a bona fide dispute 
between competing sets of parents, grounded in a potential 
for serious psychological and emotional harm to the very 
young, the best interests of the child demand a full ex- 
posure of the facts prior to any change in custody; that 
can only be accomplished by granting foster parents and 
natural parents adversary standing, with all the = 
that status implies. Doe v. DYFS. App. Div. .......... 


FARMLANDS 

Where the woodland in question is not “‘part’’ of the 
farm within the rationale of Andover Twp. v. Kymer, it 
can, if contiguous to the farm, qualify for the farmland 
assessment only if proved to be both appurtenant thereto 
and reasonably required for its maintenance; there were 
no such proofs here. Wiesenfeld v. Twp. of South Bruns- 
Te 2 EE Te re 285 

To permit farming in this case will uphold the purposes 
of the Farmland Assessment Act without harming or doing 
violence to the purposes of the zoning statutes; the town- 
ship is enjeined from prosecuting plaintiff for farming his 
land. Mindel v. Franklin Twp. Council. Law Div. ...... 521 


FCC 

Cable television, public access. Federal Communica- 
tions Commission v. Midwest Video Corporation. U.S. 
DUD RSE NGL ccc sskebku cues dees wcnesenwunbosecaeuld 400 


FEDERAL CRIMINAL PROCEDURE 

Grand jury transcripts, disclosure under F.R.Crim.P. 
6(e), antitrust suit by independent gasoline dealers. Doug- 
las Oil Company of California v. Petrol Stops Northwest. 
AES PREIS MORE ion do Sisco Ss bes'nsevbssossebeecdaelcs 469 


FEDERAL POWER COMMISSION 
Tariffs, fuel adjustment clause. Jersey Central Power 
~A — Co. v. Federal Energy Regulatory Commission. 
ir. 39 


FEDERAL PRACTICE 
Monmouth Bar Comments on Federal Practice Stand- 
SEEN REPO a came <b Se SO raha Skok ods ohio SORE SESE Se EESSLS 317 
State and American Bar Associations Critical of Devitt 
MA att ge et iss Suc axcucicauinarekindoie>uonwe 457 
FEDERAL PROCEDURE 


Rule 54(b). Curtis-Wright Corp. v. General Electric Co. 
DR eR Esenbt cnakesschs wanenesancusseunscoeknwssks 393 
Appointment of counsel, class actions, Rule 23. Kahree 
v. Western Electric Co. US.D.C. .............esceeees 454 
Criminal law, guilty plea, collateral attack, formal vio- 
lation of F.R.Crim.P. 11. United States v. Timmreck. U.S. 
ER IEEE: occbubenaccucaennsossas%cbneeaxestussenaen 541 


FEDERAL TORT CLAIMS ACT 
Independent contractors. Toole v. United States. : 
RO che cep bh eck Soprekaen awe ceuethoencesoweesdesseve® 


FEES 

N.J.S.A. 34:15-64 has not been amended since 1952, and 
common sense suggests that a fee limitation that was 
reasonable then may be economically unrealistic today; 
however, that is a matter for the Legislature, and—to 
avoid obvious possibilities for evading the legislative pur- 
pose—it must be held that the fee awarded to a medical 
witness residing in New Jersey cannot exceed $50, in- 
clusive of his services in making an examination and re- 
ng incidental to testifying. Wright v. Plaza Ford. =. 

BD Eee echo e cre cee nce cesnv ene ccaseulssbesoobenes sense 


FIREMEN 

Absent intentional, malicious conduct, wanton conduct 
with respect to the cause of a fire would not require waiver 
of the general rule that a landowner or occupier is not 
liable to a fireman (whether full-time or volunteer) for 
negligence in causing the fire in which the fireman is 
injured. Ferraro v. Demetrakis. App. Div. ............ 573 

If a third party negligently creates a fire-causing hazard 
he may be liable to the owner, but he should be immune 
4 to an injured fireman. Ferraro v. Demetrakis. . 7 

iV. 


Seem em ewe were eee reese esse eeeeeeeeeseeeeeeeseeEeeee 


FIRST AMENDMENT 


Freedom of speech, private expression, schools. Givhan 
a Western Line Consolidated School District. U.S. Supreme 
hi: deen cas enbnebeeaeacepeee nes ansnbs ves seseuacosiocsen ” 
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FORECLOSURES 


A purchaser at a mortgage foreclosure sale should not 
be required to pay interest on the purchase price for the 
ten-day period immediately following the sale within which 
the mortgagor is entitled to redeem his property. The 
Little Falls Savings and Loan Ass’n v. Chas. O. Holmberg 
Re RSOOE; GTC AORN BONG Sis o50iss.0 sis seeewulse ealesen boas 163 

Where secured property—here, a motor vehicle—is in 
the State’s possession following seizure but prior to the 
entry of judgment of forfeiture under the Controlled 
Dangerous Substances Act, the State must either sur- 
render it to the secured party for sale or pay the amount 
due on the security interest plus reasonable attorney’s 
fees. State v. One 1976 Pontiac Firebird. App. Div. .. 600 


FOREIGN SERVICE ACT 


Section 632, mandatory retirement, Fifth Amendment, 
equal protection. Vance, Secretary of State v. Bradley. “a 
IY ASG. ooo occ sees ci vanawae Goes sess caseeeees 


FORFEITURE 

In this forfeiture action, the State is granted judgment 
extinguishing the interest of the owner of the van seized 
when it was found to contain a quantity of cocaine; in 
order for the bank’s security interest to prevail, it must 
have physical possession of the vehicle, and the State will 
forthwith turn the van over to the bank, which it should 
have done after receipt of the petition; disposition of the 
bank’s other claims will await the sale of the vehicle. 
State v. One 1977 Dodge Van. Law Div. .............. 202 


FRANCHISES 
Termination. K & D Enterprises, Inc. v. The Scott & 
yt 8 Cy Lf oS |) ene as 318 
Petroleum Marketing Practices Act and N.J. Franchise 
Practices Act Compared, by Joseph R. Mariniello .... 459 


FRAUD 

As a matter of law, a prior criminal record and disbar- 
ment from the practice of law must be disclosed by one 
seeking a rabbinical post involving the spiritual, religious, 
and educational leadership of a religious congregation; 
plaintiff has no obligation to continue defendant as spiritual 
leader pursuant to an employment contract procured as a 
result of his fraudulent conduct. Jewish Center of Sussex 


Comtity V- WERE CHAN MDIY, 5s. oso ccccccescewecsccees 187 
FREEDOM OF ASSOCIATION 

Political parties, state committee. Marchioro v. Chaney. 
CP CRs Son ee ea eo 599 


FREEDOM OF INFORMATION ACT 


Consumer Products Safety Act. GTE Sylvania, Inc. v. 
Consumer Product Safety Comm’n. 3d Cir. ............ 526 


FREEDOM OF SPEECH 

The county’s rule prohibiting correction department em- 
ployees from “imparting information relative to institu- 
tion affairs” to “newspaper representatives or any other 
persons not officially connected with the Hudson County 
Jail or Penitentiary” is an unconstitutionally overbroad 
restriction on plaintiff’s right to free speech, and is invalid 
on its face. Ramirez v. Hudson County. Chan. Div. .... 511 

The ordinance prohibiting defendants, roofing and paint- 
ing contractors, from posting their patently commercial 
signs in certain residential districts on the lawns of resi- 
dences on which they are performing services does not 
offend their free speech guarantees, nor is there any 
intrusion on their equal protection rights. State v. J. & J. 
Painting and Roofing. App. Div. ..............-+sse0es 573 


FULL FAITH AND CREDIT 

The New Jersey courts lack jurisdiction to inquire into 
the power of Philadelphia to levy this wage tax on New 
Jersey residents, who are employed by the federal gov- 
ernment on federal enclaves inside Philadelphia, in an 
action on valid Pennsylvania judgments. City of nn 
phia v. Stadler. County District Ct. .................+.. 

The issue raised in the action in New Jersey on the aes . 
York default judgment—whether the endorsement written 
on defendant’s guarantee was intended to exclude from the 
effect of the judgment her residence, wherever it was lo- 
cated, and not just the house referred to in the writing— 
was not necessarily implied in or to be inferred from the 
judgment, and defendant should have been afforded the 
opportunity to prove, through an evidentiary hearing, 
whether she was entitled to reformation. Central State 


Bank v. Hudik-Ross Co., Inc. App. Div. ...............- 94 
GAS 

Rates. Federal Energy Regulatory Commission v. Penn- 
zoil Producing Co. U.S. Supreme Ct. ................. 148 
GRAND JURY 


Transcript of testimony, certification and sealing evi- 
dence. In = Grand Jury Investigation Martin A. Taylor, 
BNE AUIS MONG. cicwcwsanean ostesssansecesnseccasen 479 

Where, as here, the validity of a grand jury subpoena 
duces tecum is challenged, counsel for the State need 
only represent to the court that a grand jury investigation 
has been commenced, and recite the nature and subject 
matter of the investigation; insofar as relevancy is con- 
cerned, all that need be shown by the State is that the 
documents subpoenaed bear some possible relationship, 
however indirect, to the investigation. Hilltop 7 
Nursing Home v. ‘State of N.J. App. Div 

Testimony, false declarations, ancillary Aa 
Dunn v. United States. U.S. Supreme ES Au 599 








GUN CONTROL 

The counts of the indictment based on N.J.S.A. 2A:151-32 
that do not charge the receipt or purchase of the pistol, 
but only its carrying, should have been dismissed; the 
only statutory prohibition against carrying a pistol without 
a permit is in N.J.S.A. 2A:151-41, and the convictions based 
on the violation of that section are affirmed. State v. 
_ ES II ARN RAar Raita Rahaneen 261 

The presumption charged the jury in this case cannot 
be distinguished from that held improperly read to the jury 
in State v. Humphreys insofar as concerns the effect of 
the transfer from the State to the defendant of the burden 
of proof with respect: to the critical fact of intent to use 
the weapon unlawfully; the convictions based on viola- 
tions of N.J.S.A. 2A:151-57 are reversed. State v. Battle. 
PTI OS toons LSS Sah eo sicarrebon ad nk 

Deadly weapons, negligence, seller’s liability. Hetherton 
v. Sears, Roebuck & Co. 3d Cir. 


a. 


HABEAS CORPUS > 

Grand jury, due process. U.S. ex rel Uricoli v. Crowley 
and State of N.J. U.S.D.C. .......... cece eee ceeeeeceee 89 
HIGHWAYS 


The provision of N.J.S.A. 27:12B-4 that prohibits the 
adjusting of tolls by the New Jersey Highway Authority 
without the written consent of the Governor and either the 
State Treasurer or Comptroller substantially impairs the 
contract rights of the holders of bonds of the Authority 
heretofore issued, in violation of the contract clause of 


both the Federal and State Constitutions. Fidelity Union’ - 
Trust Co. v. N.J. H’way Auth. Chan. Div. .............. 6 
HOMESTEAD REBATE ACT 


The classification in the Homestead Rebate Act evidences 
the Legislature’s attempt to blunt escalating property 
taxes that threaten a family’s ability to continue living 
in their home; lessening tax burdens for that essential’ 
reason, and denying relief to less essential types of resi- 
dential property ownership, is well within the Legislature’s 
discretion, and such a taxing scheme does not deny equal 
protection of the law or run afoul of the privileges ané im- 
munities clause. Rubin-v. Glaser. App. Div. .......... 371 


HOSPITALS . e x 

It is correct that the Department of Health regulation 
that requires physician coverage of emergency rooms does 
nat require 24-hour staffing of emergency rooms by li- 
censed physicians; however, this interpretation does not 
fully resolve the problem here, and the matter is re- 
mande@ for an administrative.consjderation of the - hos- 
pital’s argument that the only way it could provide 
physicjan coverage was to staff the.emergency roofn in 
the manner provided ‘for in its budget. In re Wm. B. 
Kessler Memorial Hospital. Supreme Ct. .............. 138 * 

To require the Department of Health, in peer review, 
to make specific findings as to what differences existed 
between the hospitals in the peer group, and the extent 
to which these differences may affect cost experience, 
would complicate the process to the point where it would 
drain peer comparison of its usefulmess and efficieney as 
a rate review tool; the Department has not acted im- 
properly or arbitrarily in its peer groupings* and‘ com- 
parisons in this matter. In re Wm. B. Kessler Memorial 
Hospital. Supreme Ct. ................. cece cece ee eeeee 138 

Congress did not intend to foster compliance with or 
enforce the provisions of Hill-Burton Act by establish- 
ing a violation as a defense to a hospital’s suit for medical 
= rendered. Cooper Medical Center v. Joyner. Law 

Bofors iy lata teicie is ota Tale en stata aloie) de aida Aiwa cag twamionilelaralels 

Many of the rules applicable to judicial intervention in 
proceedings before administrative agencies would seem 
equally applicable to appointment procedures before a 
hospital board; these would include the fundamental con- 
cept that administrative remedies should be fully ex- 
plored before judicial action is sanctioned. Garrow v. Eliza- 
beth Gen’l Hospital. Supreme Ct. .................... 553 

The proper standard of review of hospital proceedings 
relating to the qualifications of doctors is not that cus- 
tomarily applied to administrative agencies, that is, 
substantial competent credible eviderice; however, the 
record should 
though of a hearsay nature, to-justify the result (modi- 
fying Guerrero v. Burlington County Mem. Hosp.). Gar- 
row v. Elizabeth Gen’! Hospital. Supreme Ct. ........ 553 

Exhaustion of the internal hospital proceedings is war-’ 
ranted when, as here, the decision of the board of trustees 
of the private, non-profit Hospital relates to the quali- 
fications of the medical staff; the Appellate Division’s 
conclusion that plaintiff’s claims for discovery prior to the 
hearing and the presence of counsel at the hearing impli- 
cated “traditional concepts of fundamental procedural 
due process” to such an extent that judicial intervention 
was warranted is rejected. Garrow v. Elizabeth Gen’! Hos- 
PVA SSP CG soon 5.5, 0's1s 010. s8oje eeiossioin oie a.sicle « seiaie ee cre 553 
HUD — 

Despite the conclusion that state judicial intervention 
is unwarranted in this case, hearings were eonducted con- 
cerning the rental increases approved by HUD; the evi- 
dence presented supports the conclusion that, although 
undeniably high, they were not unconscionable. Hill Manor 
Apts. v. Brome. County Dist. Ct. ..............---.06- 38 


ICLE 
Trial Memorandum Pursuant to Rule 4:79-11(b) .... 468 
Trial Memorandum Pursuant to Rule 4:79-11(b) .... 527 


ILLEGITIMATE CHILDREN 

Wrongful death, sex discrimination, fathers. Parham v. 
Hughes. U.S. Supreme Ct. .............:seeeeeeee eee 444 
IMMUNITY 


Members of local zoning boards and governing bodies, 
when acting in a quasi-judicial capacity within their statu- 
tory jurisdiction, are entitled to absolute immunity; the 
procedural background and safeguards surrounding the 
activities of school board members (who were held to have 
qualified immunity in Wood v. Strickland) are surely dis- 


éontain sufficient reliable evidence, even - , 


tinguishable from those applicable in zoning proceedings - January to June 1979 Index 


in that the school board proceedings lacked any resem- 
blance to judicial action. Centennial Land and Develop- 
ment Co. v. Medford Twp. Law Div. ........... eee 203 
er immunity. Jaffee v. United States. U.S. 

a aiata oleraieoisres slate S76 94419 eis a nial nesirarsreeisias an wa hos taraere 343 


FBI agents. Forsyth v. Kleindienst & Mitchell; Buckkards 
VW. HRD GTR BGS onc civesscccsccccccccssces 611 


INCOME CONTINUATION BENEFITS 
Since plaintiff was ‘‘earning”’ $104 per week in unemploy- 
ment benefits at the time the automobile accident oc- 
curred, and continued to receive’ that amount until he 
obtained a job; the injuries he sustained in the accident 
did not result in a reduction of his income; the.fact that, 
prior to his termination (which occurred before the acci- 
dent), plaintiff had been earning $290.51 per week is of 
No significance, and.the denial of income continuation bene- 
fits from his insurer is affirmed. Virden v. Travelers Ins. 
494 


CORPATIIIDIYS Seideicies coe sidie sans caiscledeesdesauee cee 


INDEMNIFICATION 

The seller, which had the right to seek absolute indemni- 
fication in respect of the machine it placed in the stream 
of commerce, both bargained for it and succeeded in 
obtaining it here. Berry v. V. Ponte & Sons. App. Div... 444 

Plaintiffs, who were unsuccessful in the defense of their 
right to serve on the board of education, are entitled to 
indemnification for their legal expenses. Suruda v. Jersey 
City Bd. of Education. Law Div. ..................... 471 


INDIANS 
Jurisdiction. Washington v. Confederated Bands and 
Tribes of the Yakima Indian Nation. U.S. Supreme Ct. 143 


INDICTMENTS 

Where, as here, only 11 of the necessary 12 grand jurors 
required to return an indictment were present to hear 
the éntire presentation of the evidence, the indictment 
must fail. State v. Reynolds. Law Div. ................ 353 

The State has not-met its heavy burden of justification 
to overcome the suspect motive suggested by the ampli- 
fied indictment that follawed defendant’s resort to PTI 
and appeal procedures, particularly inasmuch as no new 
information had been discovered by the prosecutor; the 
added count’in the superceding indictment is dismissed. 
State v. Buckrham. Law Div. ...................0+0++ 521 


INDIGENCY 

A determination of indigency by a court for the purpose 
of assigning counsel is determinative of the issue of pro- 
viding services for the defense; the considerations in In re 
Dotson do,hot apply to blood tests in bastardy proceedings.. 
M. v. S. Juv. and Dom. Rel.-Ct. ........ ..........5. 381 

R. 1:13-2(b) and R. 3:27-2, taken together, appear to 
mandate that representation continue until the end of the 
case and to preclude assigned counsel from ,seeking a 
fee from a previously indigent defendant who becomes , 
employed (absent some exceptional circyrfstance for 
which the eourt could provide upon proper application). 
M. v. S. Juv. and Dom. Rel. Ct. .................. cee Oe 

Jurisdiction is declined in this matter-where af at- 
torney assigned to represent an indigent in municipal court 
sought an order requiring the Public Defender to assume 
the defense—not only because of its mootness but, more 
significantly; bécause of*the insufficiency of the -record; 
however, the problem should be commented:on: Legis- 
lature wilk-have to close whether to repeab N.J.S.A. 
2A:158A-5.2, defer, its effect until a future date, or fund 
it by adequate appropriation; until the problem is legisla- 
tively resolved, representation’ of those ged with non- 


indictable vffenses will be in accord with Antini. Norton 
-v. Office of the Public Defender. App. 1 eee s. 433 
INSURANCE . - 


Here, wheré the owner’s basic automobile liability in- 
surance did not cover the settlement, the driver’s cover- 
age, which became excess because of the substitute 
vehicle, is still comsidered ‘‘ugderlying insurance’’ in rela- 
tion to the owner’s umbrella policy, which remained ex- 
cess in every instance except when faced with a policy 
providing indemnity in excess of a stated amount of lia- 
bility per occurrence; accordingly, that umbrella cover- 
age does mot come into play until the driver’s policy has 
been exhausted. Prudential Property & Casualty Ins. Co. 
v. New Hampshire Ins. Co. ‘Law Div. ...............-+- 47 

Because the car that the member of the household was 
driving when the accident occurred was owned by a rela- 
tive, it was excluded from the category of non-owned 
automobiles covered by the policy; the dissent in DiOrio 
v. N.J. Manufacturers Ins. Co. is follewed as more per- 
suasive than the majority opinion on this issue, which the 
Supreme Court did not have to decide in that gase. Green 
Vi DAWA ADE CDIY 66:65 0.08 csisiesensiise sevens siesaces 165 

For plaintiff to be entitled to continuing benefits under 
this unambiguous policy, the disabling sickness must have 
occurred prior to age 55 and caused continuous disability 
thereafter; his resumption of work on a full-time basis 
after his initial period of disability broke the continuity 
requirement, and the ‘‘process of nature’”’ rule is not applic- 
able, since there is no issue here of a delayed total dis- 
ability following an accident or illness. Kolwicz v. Ameri- 
can Health & Life Ins. Co. App. Div. .................. 165 

To the extent that the Third ‘Circuit’s holding Kiernan 
v. Van Schaik precludes trial court discretion, and re- 
quires that questions about the jurors’ connections with 
the insurance business be asked even where there is no 
basis for assuming possible bias, it is rejected as persua- 
sive authority; the trial judge did not err in refusing-to 
ask the proposed questions here. Roman v. Mitchell. App. 
Div. 207 

Agency, reinsurance. In the Matter of Pritchard & Baird, 
Inc., Bankrupts; Francis Trustees v. Midland Insurance 
COU vids eccnaaina va dawn de cle then teense: 199 

The Legislature, in extending the benefits of the Guar- 
anty Association Act to a “resident” of New Jersey, in- 
tended the term in the usual sense. i.e., a domestic cor- 


Pee e ee or er eeeeeseeeereeeseseeseseseseeses sesesese 


Page Seven 





poration; plaintiff, a corporation of Delaware authorized 
to do business in New Jersey, and maintaining its principal 
and executive offices here, is not a resident under the Act. 
Eastern Seaboard Pile Driving Corp. v. N.J. Property- 
Liability Ins. Guaranty Ass’n. Law Div. ...........-.- 21i 
Appellant established by clear and convincing evidence 
that the insured doctor knew that he had diabetes when 
he signed the application for life insurance; his incorrect 
answers to the questions constituted equitable fraud, and 
warranted rescission of the policy. Formosa v. The Equit- 
able. Life Assurance Soc. of U.S. App. Div. ............ 252 
The trial court’s suggestion that there must be a causal 
relationship between an applicant’s false statements and 
the cause of his death before an insurer may rescind a 
life policy on the ground of equitable fraud is emphatically 
rejected; this is not the law of New Jersey. Formosa v. 
Fhe Equitable Life Assurance Soc. of U.S. App. Div. 252 
Without an ‘“‘extended non-owned automobile coverage”’ 
endorsement (which appears to contemplate the situation 
exactly), the family automobile policy: here will not yield 
the coverage claimed; the father’s regular use of the part- 
nership’s car precludes coverage for the son under the 
non-owned automobile coverage provision. DiOrio v. N.J. 
Manufacturers Ins. Co. Supreme Ct. ..............+++- 301 
The cash surrender value of the divorced husband’s 
two life insurance policies were properly sequestered for 
the payment of a judgment of alimony arrearages. Hirko 
VTA CUOMO TNR re ones s. scecanccsneverzanavecuneree 330 
Either the former beneficiary was entitled to the full pro- 
ceeds of the life insurance policies as the true beneficiary 
or she was not; -the trial court correctly concluded that 
effective changes of beneficiary had been accomplished, 
and was not warranted in awarding the former benefici- 
ary half of the proceeds of the policies. Haynes v. Metro- 
politan Life Ins. Co. App. Div. ...............2eeeeeeee 370 
« N.J.S.A. 39:6B-1, which mandates that every owner of a 
vehicle ‘registered or principally garaged in this state’”’ 
shall maintain mofor vehicle liability insurance coverage, 
does not cover a transient out-of-state visitor. State v. 
Aralanouk.. ADD.. Div. .. 0. .0ss0cccceccseds sascesesses 486 * 
The damaged dredge had significant and continuing con- 
tacts with New Jersey and had no significant and continu- 
ing contacts with any other state; accordingly, it was 
‘permanently located’ within New Jersey within 
meaning of the Property-Liability Insurance Guaranty 
Association ‘Act ‘so .as to constitute a covered claim. East- 
ern Seaboard Pile Driving Corp. v. N.J. Property-Liability 
Ins. Guaranty Ass’n. Law Div. ...°.........0.+20ssee0s 497 
The act of tawing comes Within the scope of the policy 
providing coverage for accidents “‘arising ouf of the own 
ership, maintenance or use” of the vehicle that was being 
towed’ w the fow truck was involved in an accident 
with a third vehicle; the autemobile-business exclusionary 
clause in that policy: is thus invalid here, and the driver 
and" owner. of the tow truck were also insured under .the 
policy covering the towed vehicle. Hartford Accident & 
Indemnity Co. v. Travelers Ins. Co. Law Div. ........ 519 
Although there is no requirement that a company write 
general automobile liability coverage that exceeds the 
statutory minimum, if it does so it may not selectively 
restrict those limits with regard to the legislatively man- 
dated omnibus clause. Keystone Ins. Co. v. Atlantic 
Chrysler Plymouth, Inc. Law Div. ................ coos SID 
“Where, as here, it is a simple matter of a non-owner 
using a vehicle with the owner’s permission, the owner’s 
policy is primary. Keystone Ins. Co. v. Atlantic .Chrysler 
Piymowtly, Ime: Law. BV... sss .csaviccs. cs seedesvaacs 519 
The insured title company’s omissions in failing inf over 
two years to ascertain-the taxes owed by the developer 
(now insolvent) damaged 84 condominium ‘purchasers, 
each of whom had his swn cfaim against it; the policy 
here clearly mandates the-application of the $500 de- 
ductible unt to each claim asserted, regardless of 
whether such claims arose from the e or different. 
professional services: Burlington County Abstract Co. v. 
QMQ “Asso¢., Inc. App. Div. ..................46- se Ee 545 
The arbitratos was not free to disregard tke contractual 
requirements’ of corroboration and competence; since the 
occurrence of a rio-contact, hit-and-run accident here rests 
solely on the insured’s testimony, there ig no coverage. 
In re Grover and Universal Underwriters Ins. Co. Supreme 
Brew ddacelncwsd vice wisdecdengddecdagddsceemancaasdvaus 594 


INTEREST 

Interest on the judgment for relocation expenses is not 
provided for by either state or federal regulations, and 
no award will be made therefor. Paterson Redevelopment 
Agency v. Schulman. Supreme Ct. .................... 57 


INTERSPOUSAL IMMUNITY 

The assumed existence of the doctrine of interspousal 
immunity at the time plaintiff was wrongfuliy injured by 
her husband did not, in this case, prevent her cause of 
action from then and there accruing; plaintiff neither 
filed a timely lawsuit nor was she prevented from so 
doing, and her action ,filed after the divorce) was barred 
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INTERSTATE AGREEMENT ON DETAINERS 
Writ of habeas corpus ad prosequendum, guilty plea, 
a misrepresentation. United States v. Marzgliano. 
Cre ic secs once ceded cons atdeueadauetadngucaces 54 


INTERSTATE COMMERCE CLAUSE 
Commerce clause, Geer overruled, wild animal life, 
environmental law. Hughes v. Oklahoma. Supreme Ct. 445 


INTOXICATION 

Unless one of the exceptions to the general rule is ap- 
plicable, voluntary intoxication will not excuse criminal 
conduct; the approach adopted by State v. Del Vecchio 
is rejected because it is based on an unworkable dichotomy 
between “‘specific” and ‘“‘general’’ intent, and ignores the 
policy expressed in State v. Maik. State v. Stasio. Supreme 

MEAs HaewCa ee aoueaLeeEynecwaradenes Mojas Reee aalaese ced ee 173 
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INTOXICATION, Cont’d 


Evidence of intoxication may be introduced to demon- 
strate that premeditation and deliberation have not been 
proven so that a second-degree murder cannot be raised 
to first-degree murder, or to show that the intoxication 
led to a fixed state of insanity, or to prove that a de- 
fendant was in such a drunken stupor and unconscious 
state that he was not part of a robbery, or to demonstrate 
mistake; however, in the absence of any basis for the 
defense, a trial court should not introduce that element 
in its charge. State v. Stasio. Supreme Ct. ............ 173 

Where, as here, the thesis of the State’s case is that 
defendant was guilty of murder in the first degree, it is 
incumbent on the State to prove beyond a reasonable doubt 
that he in fact performed the mental operations necessary 
to raise a murder from second degree to first degree; 
under the circumstances here, the failure to instruct the 
jury that voluntary intoxication is not an absolute defense, 
but may be considered in determining whether it inter- 
fered with the performance of the mental operations neces- 
sary to raise a murder from second degree to first degree, 
constituted plain error requiring a remand for a new 
trial. State v. Polk. Supreme Ct. ...................06- 183 

The Appellate Division’s majority holding that voluntary 
intoxication was available generally to disprove a charge 
of breaking and entering with intent to steal is reversed. 
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eer rr 183 
IRS 

Civil summonses, discovery. United States v. Genser 
CE (op oC ickapenavscrncbicikesetacsceake 319 


Regulations, consensual electronic surveillance, evidence. 
State v. Caceres. U.S. Supreme Ct. ................... 401 


JUDGES 


In determining the right to reimbursement, disciplinary 
proceedings are analogous to criminal proceedings, and 
the censure of defendant, a surrogate, for judicial mis- 
conduct was penal, not civil, in nature; the county has 
neither the duty nor authority to reimburse him for the 
legal fees incurred in his defense. Burlington County = 
of Chosen Freeholders v. Conda. Law Div. 


JURIES 


The procedure of R. 1:8-2(d)—substituting an alternate 
juror during deliberations because of the inability of a 
member of the jury to continue—should be invoked only 
when other means of avoiding a mistrial are unavailable, 
and the rule must be strictly construed. State v. wer. 
ENE TGCEL US ocrccee Scbtsceannerececckbapesbakbancet 

Sixth amendment, fair cross section requirement, a. 
en. Duren v. Missouri. U.S. Lo ere 71 

Fair cross section, venue, Sixth Amendment. Zicarelli v. 
MIMS CLTICL Le aL cobdbsess sob ancbbcne seek sae 367 

Criminal law, right to jury trial. Burch v. Louisiana. 
os lL SR eee eee eee 444 

Unlike situations in which the venireman is acquainted 
with persons who will testify at trial, a juror’s recent 
criminal victimization does not always give rise to such a 
great risk of bias that excuse for cause must be ordered; 
here, where the trial court questioned the venireman ex- 
tensively and concluded that he could be impartial, and 
there are no allegations of bias or unfairness in the trial 
itself (the juror was excused through defendant’s exercise 
of his 19th peremptory challenge), there is no need to 
order a new trial. State v. Singletary. Supreme Ct. .... 553 

Neither State v. Grillo nor this opinion should be read 
as holding that prospective jurors who were recent crime 
victims should not be excused for cause; quite the con- 
trary—all doubts concerning a juror’s fairness should be 
resolved by dismissing the challenged venireman. State v. 
> Sm ee: 553 


JURISDICTION 


It is the total damages, not merely the actual compens- 
atory damages, that must be confined to the jurisdictional 
limit, and a statutory penalty must be considered in com- 
bination with the actual damages for the purposes of com- 
puting the county district court jurisdictional limit. Nieves 
CP ITEINY ive ncasachccuociskvissinbiecdcccs ct 63 

Since plaintiffs entered a special appearance and liti- 
gated the jurisdictional issue in Illinois, the judgment of 
the Illinois court is res judicata as to that court’s juris- 
diction over them. Mt. Holly Sunoco v. Executive “ 
mercial Services, Ltd. App. Div. .....................- 

Nonresident corporation, advertising. McCoy, Jr. v. Dela. 
ware Racing Assoc., t/a Delaware Park and nena 
Elevator Co. U.S.D DC. 

The circumstantial evidence here is sufficient to justity 
the inference that both victims, whose bodies were found 
in New York, were abducted ‘and/or murdered in New 
Jersey; defendant’s motion to dismiss the indictment for 
lack of jurisdiction is denied. State v. Reldan. Law Div. 346 

The New York-based employment agency’s solicitations 
in New Jersey by local newspaper advertising pod tele- 
phone and letter communications on a regular and con- 
tinuous basis constitute the actual doing of business in this 
state, and there are sufficient minimal contacts here so 
that ‘the exercise of jurisdiction over defendant’s em- 
ployee’s claim for commissions comports with traditional 
notions of fair play and substantial justice. Ketcham v. 
Ch. R. Lister Int’l, Inc. App. Div. .................... 394 

The Essex County District Court can exercise no juris- 
diction over defendants-landlords, Morris County residents 
(who are not joined as codefendants with an Essex County 
resident), even though the Registration Statements Act 
and the "Truth-in-Renting Act, which create the rights 
plaintiffs-tenants seek to enforce, purport to grant juris- 
diction to the county district court of the county wherein 
the rental premises are located. Reilly v. Lasso. “= 
ere ee eee 

Federal district courts, Social Security Act, state ad 
fare regulation. Chapman, Commissioner, Department of 
Human Resources of Texas v. Houston Welfare Rights 
Organization. U.S. Supreme Ct. ...................... 541 


The Legislature has limited landlord-tenant actions in 
the small claims division to those involving a return of 
deposit, and a claim for statutory damages under the 
Tenants’ Property Tax Rebate Act is not within the juris- 
diction of the small claims division. Rosa v. United Jersey 
UD. DIV... oo nn sin nossa nose 50s sssss00520s0000si0 575 

Cemeteries, federal jurisdiction, diversity, Eleventh 
Amendment, Teal party in interest. Ramada Inns, Inc. v. 
Rosemount Memorial Park Asn: Sa Git. .....-...2.2.2 587 


JURY INSTRUCTIONS 
The trial judge’s failure to instruct the newly consti- 
tuted jury that it must begin its deliberations anew com- 
pels a reversal; such an instruction and renewal of the 
jury’s consideration is an absolute minimum as a guar- 
antee of the continued integrity of a jury verdict returned 
where a juror was substituted after deliberations com- 
menced. State v. Lipsky. App. Div. .............-...+++ 65 
Better practice dictates that such a phrase as “prima 
facie” be eliminated; the jury should be instructed in 
terms of inferences that may or may not be drawn from a 
fact, the jury being at liberty to find the ultimate fact one 
way or the other. State v. Stasio. Supreme Ct. ........ 173 
The absence here of any instruction at all to the jurors 
on the necessity of starting their deliberations over again 
from the beginning after the alternate juror was substi- 
tuted constitutes plain error of such magnitude as to call 
for the reversal of defendant’s convictions. State v. Trent. 
oO 6 a rer Pree a 305 
The defect in the charge here is that there was no proof 
at all, other than the change of appearance itself, from 
which’ the jury could have made any finding of fact re- 
garding defendant’s motive in letting his hair grow or in 
growing a beard, and the change of appearance alone is 
not sufficient to raise an inference supportive of his guilt; 
however, the record overwhelmingly supports the con- 
clusion of defendant’s guilt, and this error in the charge 
was not harmful. State v. Phillips. App. Div. ........ 333 
Jury charge, comments on credibility. United States v. 
Anton. 3d Cir. ...... OE LEE ER ababhe pEKe Lesebee seeenese 459 


JUVENILES 


The amendment here of the juvenile delinquency com- 
plaint from a disorderly conduct charge of assault and 
battery to a high misdemeanor charge of assault and 
battery on a police officer (if committed by an adult) was 
not harmless, and was not authorized by R. 5:9-3(b); 
remanded for consideration of the appropriate sentence in 
light of the reduced character of the offense. State in the 
TERT WE WEES AD DIV, o's sos aie inicisscin sens nesses 210 

Whenever a placement of a juvenile is made in which 
education is a necessary element of the Juvenile and 
Domestic Relations Court’s order, the local board of 
education must and can be ordered to bear the cost of 
tuition at the facility. State in the interest of F.M. Juv. 
iy i a ee eee 375 

The prosecutor’s inquiry during cross-examination into 
the juvenile’s record was patently improper, and its ca- 
pacity for harmfulness meets the plain error standard; a 
reversal of the adjudication of delinquency (petty larceny) 
is in the best interests of protecting the integrity of the 
juvenile justice process. State in the interest of K.P. 
Ran ed RCE ee eT ER 512 

A JINS classification is mandated where the offense 
with which the juvenile is charged is the violation of a 
statute applicable only to juveniles, and the custodial 
commitment imposed here for the alcohol violation was 
illegal. State in the interest of K.P. App. Div. ........ 512 


LABOR LAW 


Elections, secret ballot. Marshall v. Local 12447, — 
Steelworkers of America, AFL-CIO. 3d Cir. ............ 
Trucking. Teamsters Local Union No. 30 and Sever 9 
i eer 111 
Pensions. International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America v. Daniel. 
US. Supreme EE eee 143 
Picketing, construction. K & K Construction Co., Inc. v. 
abo OO) Cet ae eee eta 189 
The fact that an NLRB election was taking place in the 
private hospital does not mean that the State is preempted 
from enforcing its trespass laws; the persistent refusal of 
the association’s attorney and president to leave the hos- 
pital (after they and the hospital’s attorney and adminis- 
trator had left the voting area at the request of the NLRB 
representatives) pursuant to several requests by the hos- 
pital administrator rendered them willful trespassers with- 
in the interdiction of N.J.S.A. 2A:170-31. State v. Dargon. 
J) LS ee eee 255 
Arbitration, employee psychological aptitude tests, 7 
covery. Orr v. Orr. U.S. Supreme Ct. ................. 
NLRB jurisdiction, church-operated schools. National 
Labor Relations Board v. Catholic Bishop of Chicago. U.S. 
Supreme Ct 378 
In-plant food prices and services, mandatory bargain- 
ing. Ford Motor Co. (Chicago Stamping Plant) v. National 
Labor Relations Board. U.S. Supreme Ct. ............ 562 
Railway Labor Act, unfair representation actions, puni- 
tive damages. International Brotherhood of Electrical 
Workers v. Foust. U.S. Supreme Ct. .................. 574 


LANDLORD AND TENANT 


Federal regulations promulgated pursuant to the Na- 
tional Housing Act preclude state judicial inquiry, pur- 
suant to the Anti-Eviction Act, into the conscionability of 
rent increases approved by HUD. Hill Manor Apts. v. 
CD: ASIN AMTICO IO os ossscis win nies aecwwsseusccesen 38 

The burden of proof should be on the landlord to prove 
each and every element of his claim by a fair preponder- 
ance of the credible evidence that the rent increases are 
not unconscionable; he need not present expert testimony 
4 that regard. Hill Manor Apts. v. Brome. County Dist. 

To ee ee ee ee eee 38 

If the jury accepted the theory that defendant-landlord 
had agreed to provide linoleum for the two rooms and 
hallway but only partially performed, neglecting to pro- 
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vide for the latter, legal responsibility could attach for the 
tenant’s injuries negligently caused thereby. Mitchell v. 
SAREIOE SAND SANG Sooo 5s ssuasns bons seueeesedscaessaue 146 
' N.J.S.A. 2A:18-61.1, which applies to summary dispossess 
actions, was not intended to affect a mortgagee’s right to 
take possession upon default by the mortgagor. eee | 
Savings and Loan Ass’n v. Rivera. Chan. Div. ........ 
The purchase from a sponsor of a condominium aaa 
not allow a new landlord to circumvent the protections 
given to tenants in possession prior to the conversion 
simply by claiming that he wants to use the apartment 
personally; N.J.S.A. 2A:18-61.2(g) gives such a tenant a 
minimum of three years in which to find sufficient new 
housing, and the three-year notice period is a 
in this case. Fishman v. Pollack. Law Div. ........... 
Where a tenant has paid his rent on a routinely bn 
basis, notice to quit is required for eviction under N.J. 
S.A. 2A:18-61.1(j); where, however, a tenant has failed 
entirely to pay the rent due and owing, as is the case here, 
eviction is available under N.J.S.A. 2A:18-61.1(a), and 
notice complying with N.J.S.A. 2A:18-61.2 is expressly 
excused. Scugoza v. Stockton. App. Div. .............. 285 
Where the tenant owes the landlord unpaid rent or other 
charges, it is the net balance due the tenant from the 
security deposit that is the basis of admeasuring the pen- 
alty of double damages; if there is no net balance, there 
are no ‘‘moneys” that can be doubled as the statutory pen- 
alty, and there is no valid basis for attempting to enforce 
the notification requirement of N.J.S.A. 46:8-21.1 by doubl- 
ing the security deposit before deducting the landlord’s 
credits, or imposing costs and counsel fees, as a windfall 
recovery to the tenant. Jaremback v. Butler Ridge _ 
PO MDG Sova cakicne ss ese eaonh cndsnusuasassaseecesone 
Since the trial judge correctly determined that piaintif's 
predecessor in title materially breached the lease by un- 
reasonably withholding its consent to an assignment, thus 
entitling defendant to vacate, there was no need to reach 
the question of damages; Sommer v. Kridel specifically 
reserved decision on the extension of the duty to miti- 
gate damages to commercial landlords ‘for another day,” 
and there is no need to anticipate the ruling in this case. 
Ringwood Assoc. Ltd. v. Jack’s of Rte. 23, Inc. App. 
I inn cn eeeuckecwene bucee shank passauernoueeastaneeee 323 
Where a written lease expressly so provides, a reason- 
able attorney’s fee incurred by the landlord in bringing a 
summary dispossess action for non-payment of rent may 
properly be treated by the district court as part of the 
rent due and owing; the lease here did not clearly and 
unequivocally condition discontinuation of the dispossess 
action on payment by the tenant of a reasonable attorney’s 
fee as additional rent, and the judgment requiring such 
payment is vacated. University Court v. Mahasin. App. 
ene a ee ee Te errr 
Since the required notice was not given here, the re- 
entry and distraint were in violation of the terms of the 
lease. Porter & Ripa Assoc., Inc. v. 200 Madison Ave. 
Real Estate Group. App. Div. .............-..seeeeeeee 441 
The Essex County District Court can exercise no juris- 
diction over defendants-landlords, Morris County residents 
(who are not joined as codefendants with an Essex County 
resident), even though the Registration Statements Act 
and the Truth-in-Renting Act, which create the rights 
plaintiffs-tenants seek to enforce, purport to grant juris- 
diction to the county district court of the county wherein 
the rental premises are located. Reilly v. Lasso. County 
BUIIEMAGES  ccSes cs x alones Sunn ewis saauis ce atimonene tno 449 
It was the intention of the Legislature in N.J.S.A. 2A:18- 
55 and -57 to provide that payment at any time before the 
issuance of the warrant should stop the proceedings; since 
the rent and costs were paid prior to the expiration of the 
three days following the judgments of possession and 
before the issuance of warrants in both cases here, the 
landlords’ motions that the clerk be directed to issue war- 
rants commanding the constable to remove the tenants is 
denied. Azar v. Jabra. County Dist. Ct. .............. 520 
There is no cause of action for constructive or inverse 
condemnation here, where plaintiffs charge that they lost 
their heavily-mortgaged apartnient house by foreclosure 
as a result of the municipality’s curtailment of their rental 
income; in situations where the regulations of rent-control 
agencies offend the principle that rents may not be kept 
below the level needed to afford the landowner a fair re- 
turn, the only legal redress therefor is judicial review. 


Independence Savings Bank v. 290 Madison Corp. App. 
Div. 
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LANDLORDS’ LIENS 


Satisfaction of an antecedent debt is fair consideration 
within the context of the fraudulent conveyance sections of 
the New Jersey Business Corporation Act; the landlord’s 
lien, based on N.J.S.A. 2A:42-1, is subordinate to the se- 
curity interest given here in exchange for the forgiveness 
of a debt and perfected according to the UCC. Hartwell v. 
SERIO WEIL NSO: BIC ACMA ONY. ico cin sos csiceaseds'esesses 471 


LANDOWNER’S LIABILITY ACT 


Defendant’s undeveloped tract qualifies for immunity 
when used for the statutorily defined recreational pur- 
poses, despite its zoning classification as ‘residential’? and 
its proximity to developed residential areas; the fact that 
the ice on which plaintiff fell resulted from the freezing 
of waters diverted, by permission of prior owners, to de- 
fendant’s land by man-made drains does not remove de- 
fendant from the anager of the Landowner’s nn 
Act. Tallaksen v. Ross. App. Div. ................00005 


LARCENY 


Proof of the fact of the actual sales price, as here, 
unaccompanied by opinion evidence as to its “fairness,” is 
adequate to support a prima facie case of the misdemean- 
or of larceny of property having a price or value in ex- 
cess of $200; however, that does not foreclose the de- 
fendant from attempting to overcome the prima facie 
case by proof that the sales price was not the fair retail 
price, and wholesale price may be a relevant consider- 
ation. State v. King. App. Div. .....................0.. 50 








LAWYER MALPRACTICE 
Insurance, wills and trusts. Trans-America Insurance 
Co. v. Keown. U.S.D.C. 533 
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LAWYER REFERRAL SERVICE 

Lewis Addresses State Bar on Lawyer Referral Service, 
i cssinecsaacsicrnnscnaeruanveeds 553 
LIMITATIONS OF ACTIONS 


Although the making of repairs to the machine would 
not by itself toll the UCC four-year statute of limitations, 
summary judgment should not have been entered against 
plaintiff, which contends that it had withheld instituting 
legal action in reliance on defendant’s unfulfilled promises; 
a plenary hearing should have been held to determine 
whether the conduct of the parties would equitably bar 
defendant’s defense of the statute of limitations. eee 
Laboratories, Inc. v. USM Corp. App. Div. ............. 

SEC, corporations, fraudulent concealment. Roberts s 
Magnetic MSCAIS: CO; BDC) oasis sain: vceiscloras's bsawlseenss 

The one-year statute of limitations bars this libel action 
against appellant; see Appellate Division dissent, 154 N.J. 
Super. 271, 276 (App. Div. 1977). Lawrence v. Bauer ~ 
lishing & Printing Ltd. Supreme WE cose cave sehenaunsey’s 

Tolling, long-arm service, corporations. Hopkins : 
Kelsey-Heyes, Inc. U.S.D.C 11 

Negligence, discovery rule. Hartman v. E. I. du Pont a 
Nemours & Co. (Inc.) U.S.D.C. 

The benefit of the tolling statute where the cides 
occurred out of state is limited to New Jersey residents; 
for the five-month period that his employment duties 
required, plaintiff was a resident within the meaning of 
N.J.S.A. 2A:14-22, but when he returned to his marital 
home in Florida, the tolling ceased. Leon v. Febbraro. 
EN N28 oo 5 six sinihins Rinse eeaae Sanwa Mow adinw sian 179 

Here, where a timely prior action in the federal court 
was dismissed for lack of jurisdiction, the state filing was 
late, since N.J.S.A. 2A:14-2 is absolute in its terms; a 
majority of states have enacted “saving statutes,’ and 
it is hoped that an exception for this fact pattern will be 
provided. Galligan v. Westfield Centre Service, Inc. Law 
BO ais c aisle sieia Siais ssid diciala aiolne Awe e cSiwSln aieise ape SS 374 

The assumed existence of the doctrine of interspousal 
immunity at the time plaintiff was wrongfully injured by 
her husband did not, in this case, prevent her cause of 
action from then and there accruing; plaintiff neither filed 
a timely lawsuit nor was she prevented from so doing, and 
her action (filed after the divorce) was barred by the 


ee ee ry 


eee eee ee ee 


statute of limitations. Tevis v. Tevis. Supreme Ct. .... 389 
John Doe complaint, discovery principle. Royal Indem- 
nity Co. v. Petrozzino, Jr. 3d Cir. ........ ........0008 531 


Here, where redress is sought not for personal injuries 
but for lost wages sustained as the result of plaintiff’s 
alleged unlawful discharge and the union’s alleged breach 
of its duty to fairly represent her, the six-year statute of 
limitations governs and the suit was timely filed. Brown 
v. College of Medicine and Dentistry of N.J. Law Div. 539 


LIS PENDENS 

An action to impress a constructive trust on realty 
affects title to that property so that a notice of lis pendens 
may be filed under N.J.S.A. 2A:15-6; the trial judge here, 
in granting defendants’ motion to discharge the lis pen- 
dens, did not address the question of whether the facts 
alleged in the fifth count of the complaint, if true, would 
entitle plaintiffs to the equitable relief sought therein. 
Polk v. Schwartz. App. Div. ...............eccesceeees 350 


LONG-ARM JURISDICTION 
Foreign corporation. United Telecontrol Electronics, Inc. 
v. Nixdorf Computer, Inc. U.S.D.C. .................6. 218 


LONGSHOREMEN’S AND HARBOR WORKERS’ 
COMPENSATION ACT 

Death benefits, maximum limitation. Director, Office of 
Workers’ Compensation Programs, U.S. Dept. of — 
v. Rasmussen. U.S. Supreme Ct. 
MAIL COVERS 

FBI field investigation, constitutional law. Paton v. La- 
PORE OTIS S. (5c 5 Gages, 09:0ibs 5 6 8 keine ec aie saieiersle sieimacets 437 


MALPRACTICE 
At least in cases of alleged obstetrical malpractice, 
anxiety of the parents of a child living but potentially 
brain damaged is includable as an element of damages. 
Friel v. Vineland Obstetrical and Gynecological Profes- 
sional Ass’n. Law Div. 396 
Attorneys Eligible for Medical Malpractice Subpanels 462 


MATRIMONIAL LAW (see also Family Law) 

Fault may be considered on the issue of alimony here, 
where the parties stipulated when receiving dual no-fault 
divorces that they could offer proof of fault in the later 
trial on financial matters; it is clear that the husband, a 
psychiatrist, is not entitled to alimony. D’Arc v. D’Arc. 
METERED UE osoi5 aia asore sia aie aielovdcc easton isis es <ldisiwies Siawo oiaraiesisa.wle 17 

Although the wife had retained counsel for many years 
with whom she conferred frequently on business and tax 
matters, she was not represented by an attorney at the 
time she signed the separation agreement prepared by the 
husband; under all the circumstances, it would be inequit- 
able to enforce it. D’Arce v. D’Arc. Chan. Div. ......... 17 

Where a spouse has committed an act that is so evil and 
outrageous that it must shock the conscience of everyone— 
here, an attempt to murder his wife—it is inconceivable 
that his conduct should not be considered in the equitable 
distribution of the marital assets; here, where all of the 
money during the marriage was contributed by the wife, 
and there was never any “shared enterprise” the husband 
is entitled to nothing. D’Arc v. D’Arc. Chan. Div. ...... 17 

In this child-support litigation, where plaintiff requests 
that defendant furnish his income-tax return pursuant to 
their property-settlement agreement, which was incorpor- 
ated into their judgment of divorce, and defendant refuses 
because his current wife objects since it exposes her in- 
come, the trial court should have reviewed defendant’s 
return in camera and excised any matters relating to his 
wife’s income or other finances; only then should the re- 
turn, as redacted, be given to plaintiff. DeGraaff v. = 
Graaff. PNA oi a'cciedsccnacsasceases aaccatiiaeceses 


eee ee ee ee 


eee eee ee 


The trial court considered all pertinent factors and, in 
the circumstances of this case, correctly rejected ‘the 
adultery of the wife as a bar to alimony. Gugliotta v. 
GugntiawADP DIV. 6.6csccisisiccsied ese casesewesdvencsiees 33 

Plaintiff, who cohabited with defendant for 15 years 
without benefit of marriage, who ran the house and raised 
his children, and then was forced out at the age of 63 
with no support or wherewithal for survival, is not en- 
titled to a share of his accumulated assets on a partner- 
ship theory, nor compensation for services rendered addi- 
tional to the value of the weekly support, clothing, vaca- 
tions, etc. she received; however, there did exist an ex- 
press, enforceable contract between the parties that 
defendant would take care of plaintiff for the rest of her 
life in consideration for her returning to him after a 
separation in 1968, and an appropriate measure of relief 
will be awarded her on this claim. Kozlowski v. Kozlew- 
SUI CHOMI DIG oie o's dsc sc se deo nea lause toe edasonass 41 

Congress did not intend that the anti-alienation pro- 
visions of ERISA should protect a pensioner from a state 
court decree directing the trustees of his pension plan to 
pay over certain amounts of his pension to satisfy mee 
support obligations. Ward v. Ward. Chan. Div. ......... 

For good will to be found in this matrimonial iia 
tion where the husband, a lawyer, is a single practitioner, 
competent, informed, and expert testimony should be of- 
fered to establish that the value of the personal service 
is less than the net income of the practice. The difference 
would then be the intangible asset of good will; since it is 
impossible to get testimony in this case, there is no good 
will to be included as an asset in determining the value 
of defendant’s practice. Levy v. Levy. Chan. Div. .... 75 

The trial judge’s analysis of the issues cannot be ac- 
cepted—he gave no weight to the provision for ‘“‘joint cus- 
tody,” and gave undue weight to the mother’s unilateral 
decision to send the daughter to parochial school; the 
matter cannot be resolved on the record here, and it is 
remanded for amplification. Asch v. Asch. App. Div. .. 146 

The courts cannot choose between religions, and cannot 
prevent exposure to competing religious ideas and rituals, 
but the courts should seek to minimize, if possible, con- 
flicting pressures placed on a child, and to give effect to 
the reasonable agreement and expectations of the parents 
concerning the child’s upbringing before their marital rela- 
tionship foundered, subject to the predominant object of 
serving the child’s welfare comprehensively. Asch v. 
PER AAI TIIGS o5ia05.6 sco cae bales deicccnen 0 cbeesaccs ese 146 

Both N.J.S.A. 2A:17-56.1 and R. 4:59-1(b) make it clear 
that a wage execution is now available in advance of a 
judgment to enforce a court order for the support of de- 
pendents, and mortgage payments constitute ‘‘support”’; in 
view of the arrearage that has accumulated on the pre- 
vious order pendente lite, and since plaintiff is clearly a 
dependent, a wage execution is justified here. Ballard v. 
Ballard Chat DIV oc ceckccnce secs ccs vasesicsesae wove 187 

Railroad retirement act, community property. Hisqui- 
erdo v. Hisquierdo. U.S. Supreme We isco ci cwletiaswass 178 

Here, where the power to control, use, and enjoy the 
principal of the trust became defendant’s only upon his 
reaching his 25th birthday, at which time he was married, 
the trust assets he received during his marriage were sub- 
ject to equitable distribution. Mey v. Mey. Supreme Ct. 226 

The thesis adopted by the trial court that an award of 
alimony to an adultress is a reward for criminality, which 
the law should regard as per se repugnant, is rejected; 
this rigid analysis does not justify a per se bar to an 
award of alimony, especially where, as here, the adultery 
is post-desertion. Lynn v. Lynn. App. Div 230 

Current earnings are not the sole criterion for estab- 
lishing a party’s obligation for child support, and the trust 
imposed on the father’s assets is a suitable arrangement 
here to guarantee the child support that he cannot be 
expected to pay out of his temporarily limited earnings 
while he trains for a new career. Lynn v. Lynn. App. 
Div. 230 

The trial court did not properly weigh and evaluate such 
factors here as: 1) this was the second marriage for both 
parties, 2) no children were born of it, 3) it lasted only 
eight and one-half years, and 4) plaintiff did not bring any 
money or property into the marriage; the award to her 
of 40% of the total marital assets was excessive, and con- 
stituted a mistaken exercise of discretion. Pascarella v. 
Pascarella. App. Div. 255 

Here, where both parties consented to the sale of the 
marital residence before defendant-husband departed for 
parts unknown, and further delay will result in the dissi- 
pation of the asset, the court has the authority to order 
the sale of the marital home pendente lite on plaintiff- 
wife’s application; the appointment of a receiver will ade- 
quately protect the absent defendant’s interest in the prop- 
erty. Witt v:, Witt; Chan. DIV... ccc cs.es ssesceieesss 279 

The judge’s obligation to disclose for the record his 
findings as to the capacity of the child to express a prefer- 
ence applies to a private interview in a visitation case as 
well as a custody case, and the rule is the same whether 
or not the private interview is acknowledged by the judge 
to be influential in his findings and decision. Wagner v. 
WRIT I oo oss occ ce vocncveceswcneekcocuuns 279 

Where there is a conflict, a method should be sought 
of achieving for the children the benefits of their visita- 
tion with the parent who does not have custody and of their 
religious training, even at the expense, perhaps, of less 
than ideal religious instruction. Wagner v. Wagner. . 
Div. 

The cash surrender value of the divorced husband’s fo 
life insurance policies were properly sequestered for the 
payment of a judgment of alimony arrearages. Hirko v. 
Hirko. Chan. Div. 330 

Alimony, equal protection, gender classification. Orr v. 
Orr. U.S. Supreme Ct. 332 

An employee’s interest in a private pension fund, desig- 
nated an approved plan by the U.S. Dept. of Labor under 
ERISA, can be reached by garnishment to satisfy a form- 
er wife’s judicially declared right to alimony. Western 
Electric Co. v. Traphagen. App. Div. .................. 353 
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Since the circumstances of the marital tort and its 
potential for money damages were relevant in the matri- 
monial proceedings, the claim should not have been held 
in abeyance; it should, under the single-controversy doc- 
trine, have been presented in conjunction with that action 
as part of the overall dispute between the parties in 
“ae to lay at rest all their legal differences in one pro- 
ceeding and avoid the prolongation and fractionalization of 
litigation. Tevis v. Tevis. Supreme Ct. ................ 389 


The fully vested pension plan here, where there is no 
right of present enjoyment since the proceeds are not 
available to the employee until some future date, is not 
— to equitable distribution. Mueller v. Mueller. —~ 

Trial Memorandum Pursuant to Rule 4:79-11(b) .... 468 

The existence of a formal separation agreement is not 
a sine qua non to the application of the rule of 
Smith v. Smith; where, as here, the parties separated 
under a mutual oral understanding and did not cohabit 
for ten years, the marital enterprise is as lacking in 
viability as it would have been with an accompanying 
written agreement, and the trial judge erred in including 
the husband’s stock, acquired after the separation, in 
the property eligibie for equitable distribution. Branden- 
burg v. Brandenburg. App. Div. ...................005 481 


There is no clearly established cut-off date that would 
entitle defendant-father to a ruling, as a matter of law, 
that the maximum period for which child support should 
continue is up to graduation from college; considering all 
the factors, the daughter here cannot be considered eman- 
cipated until such time as her law school training ends, 
and defendant’s obligation to pay child support is to be 
maintained through that law school period. Ross v. Ross. 
CIR DIGS 6 vies Sdn dcdiag Ke cleeseciedaandesuasanioate 520 


Normally, there is no rational basis for an arbitrary 
termination date for alimony since the law permits modi- 
fication because of changed circumstances, and, in the 
absence of unusual facts that would support a cut-off 
date for alimony payments, such a technique should be 
avoided; the trial judge here made no findings that would 
support the unusual order for a termination date for ali- 
mony, and his use of the label ‘rehabilitative’ does not 
per se justify the time limitation. Arnold v. Arnold. App: 
BGG Liss cioraivoteb.cecaweswasbaeds weal edecrestauanaas 

In the absence of an agreement, where assets are pie 
able and capable of division in kind (and where the con- 
sequences of such distribution would not be inappropriate 
under the circumstances) they should be so divided, rather 
than impose the chance of either loss or gain on one of 
the parties as against the other; so much of the order here 
that requires plaintiff to pay defendant the value of the 
equitably distributed shares in cash is vacated, and plain- 
tiff shall distribute to defendant her share of the stock in 
kind. Marsh v. Vetter. App. Div. .................5+. 543 


MECHANICS’ LIENS 

Under a building contract requiring work to be per- 
formed in various stages at different times during the con- 
struction process, the four-month period for filing me- 
chanic’s-lien claims should begin to run from the date of , 
completion of the contract. Baldyga Construction Co., Inc. 
Vi CEU E SS 26 i bbs Ko ccde dadavucedeevasqeueeges 123 

Regardless of the determination by a foreign court, 
and regardless of the absence of a showing of 
circumstances, the courts of New Jersey should not abdi- 
cate their parens patriae duty to decide a custody issue 
on the basis of the best interests of the children. — 
VU ASI ao sieis «oss bo cin cs cwdic dasesaciceaeeces 

The trial judge erred in declining jurisdiction and a 
ing summary judgment for the father here, where he 
relied on a Michigan judgment entered in 1972 and a New 
York decision based on a record made in 1974; the passage 
of years during which the children have remained (and 
want to remain) in the custody of their mother is sufficient 
to mandate a plenary hearing. Nehra v. Uhlar. _ 
Div. 


MEDICAID 

Where, as here, a state plan containing a provision for 
recoupment for medicaid expenses from decedent’s estate 
is approved at the federal level, it is incumbent on the 
state administrative agency to enforce the provision on 
penalty of loss of federal funding. In re estate of Fisher. 
PRIM ON ae oc aa.cc) ciedeandsucnsccedaseetecsacnss ds 123 


The bar imposed by 42 U.S.C.A. 407 against the use of 
any legal process to reach all social security benefits is 
broad enough to include all claimants (including, as here, 
a state), and the patient, and not the Division of Medical 
Assistance and Health Services, is entitled to her lump- 
sum check for widow’s benefits; if her total assets exceed 
$1,500, she will either become ineligible for Medicaid or 
apply the excess to the cost of her medical care. Gilfone 
v. N.J. Dept. of Human Services. App. Div. ........... 188 


Although the establishment-of-religion and free-exercise- 
of-religion challenges to N.J.S.A. 30:4D6.1 are ruled 
against, it is held invalid because its prohibition of 
medicaid funding for abortions medically necessary for 
the protection of health is in conflict with New Jersey’s 
obligation :as a participating state — ‘sree federal 
law. Right to Choose v. Byrne. Chan. Div. ............ 189 

The State’s insistence on the seusuneiaiia au- 
thorization for the provider of reimbursable services to 
release ‘‘medical and other information” to the Division 
of Medical Assistance and Health Services as a condition 
of Medicaid payment is, on its face, in no way constitu- 
tionally offensive, and is reasonably related to its obliga- 
tion to monitor Medicaid services. Gabor v. Hyland. App. 
Div. 


A Medicaid rate reimbursement appeal taken si a 
nursing home should be heard by an administrative law 
judge. Attorney General’s Formal Opinion No. 10-1979 554 
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MEDICAID, Cont’d 

If the objective standard in the regulation of certifica- 
tion by the American Board of Certification in Orthotics 
and Prosthetics, Inc. to determine eligibility as a Medic- 
aid provider of ‘orthotic services is a reasonable one, the 
Division of Medical Assistance and Health Services has 
not only the right but the obligation to impose it; remand- 
ed for a hearing on the nature, character, composition 
and reputation of ABC, as well as the possibility of altern- 
ative professional standards. In re Oertel. App. Div. .. 578 


MEDICAL EXAMINERS - 

Appellants’ contention that the New Jersey State Board 
of Medical Examiners has power to act only with respect 
to an application upon which favorable action is recom- 
mended by its committee lacks statutory support; the 
Board’s action in approving the ‘‘straight’’ chiropractic 
college for accreditation had adequate support in the rec- 
ord. = re Sherman College of —_ meme 
EL ECEF So cbh cs Ap si a seceabebdc cebsencessdbacacar 


MIGRANT WORKERS 

The Drinking Water and Field Toilet Act and the Sea- 
sonal Farm Labor Act are separate and distinct parts of 
an overall statutory scheme; although the enforcing arm 
of the latter is now federal rather than state, there is no 
reason why the former should not be enforced by. the 
Commissioner of the New Jersey Department of Labor and 
— Harrington v. Dept. of Labor and Ind. Law 

a Se ear eee 11 


MOBILE HOMES - 

Respondents. intended their mobile home to be a per- 
manent accession to their freehold, and it is therefore 
taxable as real estate; Manhattan Trailer Court v. No. 
Bergen distinguished. Bell v. Corbin City. App. Div. .. 46 

The language in Nelson Cooney that mobile homes “are 
not taxable . . . as either real or personal property”’ is 





inappropriate .when applied to modern mobile homes - 


placed on sites with a view to remaining there perman- 
ently as family dwellings; the mobile homes in Solitude 
Village, with all of the facilities of conventional homes, 
are taxable as real property within thé contemplation .of 
N.J.S.A. 54:4-1 et seq. Koester v. Hunterdon County = 
Be | ee ee 


MOBTGAGES 

NwJ.S.A. 2A!18-6].1, which applies to sumnfary dispossess 
actions, was not intended to affect a mortgagee’s right to 
take 
Savifigs and Loan Ass’n v. Rivera. Chan. Div. ...... 179 

The maney deposited by defendants-mortgagors in the 
tax escrow account pursuant to the 


subject to levy or execution by a judgment creditor of 
defendants. American Nat’l] Bank’ & Trust of NJ. .v. 
a ee eer 303 
MOTOR VEHICLES 

The holder of an unperfected security interest in the 
motor vehicle can prevent the effectuation of the prima 
facie priority in it conferred on tke debtoy’s receiver un- 
der the UCC and the Motor Vehicle Law by invoking the 
remedy of equitable subrogation, which is extended to one 
who supplies funds to discharge an old lien where the new 
security, by fraud or (as here) mistake, turns out to 4 


so paid plalati auedauail ie aunecot ae aces 
authority to order that defendant’s driving . privileges = 
ee DEES, ...ccocevsssecceed 
N.J.S.A. 39:6B-1, which mandates that every owner of 
a vehicle “‘ or principally. garaged in this state” 
shall maintain motor vehicle liability insurance coverage, 
does -xct cover a transient out-of-state visitor. State v. 


SERIES Silsisescsscavkes. sobbesacenbaceet 486 
MUNICIPAL COURTS 

Chief Justice Hughes Responds To Criticism of Municij- 
ee eer 85 
MUNICIPALITIES 


Where an emergency exists such as, in this case, the 
lack of potable water for some of its residents, the posi- 
tive duty of the municipality to provide relief may not be 
interdicted by a referendum. State of New Jersey v. — 
Shores, Inc. App. Div. 

Where a municipatity has established its own utilities 
authority, it must act through the authority and in con- 
formity with N.J.S.A. 40:14B-1 et seq.; the township here 
cannot condemn the privately owned water utility, which 
serves 3300 parcels of real property, through the exercise 
of its independent power of eminent domain and then turn 
the system over to its previously created utilities author- 
ity, which is prohibited by N.J.S.A. 40:14B-34 from con- 
demning private water facilities that serve 50 or more 
parcels of real property. Gloucester Twp. Municipal “— 
ties Auth. v. Garden State Water Co. Supreme Ct. 

Compietion of the five consecutive years of service 4 
municipal finance officer required for tenure by N.J.S.A. 
40:9-140.8 ‘must occur after March 14, 1977, its effective 
date. Galfo v. Twp. of Rochelle Park. Law Div. ...... 252 

Since the ordinance was adopted after the unappropri- 
ated liability had been contracted for and actually incurred 
(a time sequence in violation of the Local Budget Law), 
the Local Finance Board acted properly in disapproving it; 
only under limited circumstances (not here pertinent) may 
a municipal expenditure be made prior to an appropriation. 
Mt. Laurel Twp. v. Local Finance Bd. of the Dept. of 
Community Affairs. Supreme TE Ackeghcebketceecaceate 327 

The ordinance requiring owners and tenants to remove 
snow and ice from sidewalks is not facially vague in the 





jen upon default by the mertgagor.*Guttenberg | 


constitutional sense, and is not vague as applied to —_ 
defendants. State v. Giachetto. App. Div. ............ 
The borough acted within its legislative atone in 
repealing the ordinance that created the recreation com- 
mission. Rutherford Bd. of Recreation Comm’ners v. 
Borough of Rutherford. App. Div. .................... 443 
The legislative direction that a municipal administrator 
shall serve ‘“‘at the pleasure of the governing body’’ estab- 
lishes a term that commences with appointment and ter- 
minates only upon the adoption of a resolution of removal 
by a two-third vote of the governing body. Cabarle v. Pem- 
berton Twp. Governing Body. Law Niv. ....-......... 443 
There is no cause of action for constructive or inverse 
condemnation here, where plaintiffs charge that they lost 
their heavily-mortgaged apartment house by foreclosure 
as a result of the municipality’s curtailment of their rental 
income; in situations where the regulations of rent-contro! 
agencies offend ‘the principle that rents may not be } >t 
below the level needed to afford the landowner a fair re- 
turn, the only legal redress therefor is judicial review. 
Independence Savings Bank v. 290 Madison Corp. App. 
Div. 
The Mobs and Riots Act requires at least some aa 
tion between the particular property threatened and the 
expense of protecting it; it is only with respect to such an 
outlay that the county may be called on by the muniei- 
pality for reimbursement, and there is a complete failure 
of proof here that expenses were devoted to the protection 
of any particular property. City of Newark v. Essex 
OT 6 ee ee rT 615 


MUNICIPAL LAND USE 

Whether an amendment, a revision, or an entirely new 
enactmenty the zoning ordinance in question was adopted 
in accordance with the Municipal Land Use Law and in 
furtherance of its purposes, and is therefore not subject 
to the right of protest and the necessity for a two-thirds 
vote. Levin v. Twp. of Parsippany-Troy Hills. App. Div. 90 

Where the ordinance dealing with the special-exception 
use expressly prescribes a large number of carefully de- 
tailed conditions that must be met before a permit for such 
use will issue, and the applicant is in careful compliance 
with each of these conditions, denial of the permit would 
be af arbitrary action in theeabsence of evi of sub- 
stantial detriment to the public good or substantia] im- 
pairment of the intent and purpose of. the zone plan and 
zoning ordinance. Value Oi Co. v. Town of Irvington. -—. 
Div 
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‘ Mt: Laurel was designed to open the door to Miethionen 


housing—unfortunately, its principles are being used as- 
leverage to break down impediments to high-density, de- - 


velopments that'do not serve the interests promoted by 
that landmark decision; a decision in favor of the de- 
veloper in this case could lead to the rapid and irreversible 
intense development of a rural and agricultural community 
witlioat accomplishing Mt. Laurel’s ends. Glenview De- 
velopment Co. v. Franklin Twp. Law Div. ............ 142 

The acquisition of adjacent lots fronting on a different 
street did mot,” for all purposes of the zoning ordinance, 
create one tract here—even though,the combined L-shgped 
lots had the necessary total area, the owner could not 
have built a house om*Wesley Street because frontage was 
less than 75 feet; under these circumstances, it ‘cannot be 
said that the sale of the rear lots resulted in such a self- 


created condition that the owner was:disabled per se from _ 


an entitlement to a variance from the frontage and total 
area: requirements for a single-family home. Chirichello 
v. Monmouth Beach mening Bd of Adjustment. Supreme 


157 
Merely advertisigg as a ‘‘disco’’ or furnishing disco 
minis deen anh aiiiie tp-cans sitice there has been no 
substantial‘¢hange in.the use of the premises, which were 
operated ag a restaurant with music for dancing prior tg 
the enactment of the zoning ordinance, defendant neither 
extended nor enlarged the use within the meaning and 
intent of N.J.S.A. 40: 55D-€8. Town of Belleville v. Parillo’s, 
er er re §95 
Members of local zoning boards and governing bodies, 
“when acting im a quasi-juditial capacity Within their —_ 
tory jurisdiction, are entitled to absolute immunity; the 
procedural background and safeguards surrounding the 
activities of school board members (who were held to have 


qualified immunity in Wood v. Strickland) are surely dis-- 


tinguishable from those applicable in zoning proceedings in 
that the school board proceedings ldcked any resemblance 
to judicial action. Centennial Land and Development Co. 
be) ere 203 

Since the owners here already own adjoining land suffi- 
cient to render the combined assemblage in substantiat 
compliance with the bulk zoning requirements, it did not 
constitute a mistaken exercise of discretion for the board 
of adjustment to deny their application for a variance; 
whatever hardship they withstand im not being able to sell 
the undersized lot as a building site is not exceptional to 
— Galdieri v. Morris Twp. Bd. of Adjustment. ADD. 

iv 

The question of whether a building used by a jo 
as a community center, proximate to and in conjunction 
with the activities of that church, could not be used as a 
church by a church succeeding to the title of those prem- 
ises (but not to those of the adjoining church), without 
thereby failing to meet the test of non-conforming use, is 
exquisitely close; since this is an appeal from a quasi-crim- 
inal conviction, the doubt’ engendered by the closeness of 
the question should be resolved in defendant’s favor. City 
of Trenton v. Calvary Apostolic Temple, Inc. App. Div. 346 

Notice of appeal should have been given to all interested 
parties who appeared before the zoning board, either in 
favor of or in opposition to the application, of the time and 
place of the appeal hearing before the governing body; 
the matter is remanded to the township committee for a 
full appellate hearing, at which each party may submit 
oral or written argument on the record, and the governing 
body shall decide the appeal only on the record estab- 
lished before the board of adjustment. Freehold Twp. v. 
Jackson Twp. Comm. Law Div. ...................0000- 357 
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Survey of Recent Developments in Land Use Law, 4 
Lewis Goldshore 

The discretionary latitude accorded pee ag in 
the exercise of their zoning power is subject to qualifica- 
tion, and one such qualification is the voluntary undertak- 
ing assumed by the municipality when it entered into the 
cooperation agreement with another public agency pur- 
suant to the Housing Cooperation Law; the necessity for 
and reasonableness of the zoning relief requested here, in 


ee ee 


_ terms both of the housing authority’s projects themselves 


and their surrounding areas, are manifest, and the city 
acted unreasonably and arbitrarily in refusing to provide 
it. Drozdow v. Mayor and City Council of Vineland. App. 
DULY. cin Kalen sess Seda abaee skouswn eowess ee meaeiuieeae 494 

The failure of the board of adjustment to render its 
decision in the form of a written resolution within the 
required 120 days must be considered an approval of 
plaintiff’s application for a variance. Gridco, Inc. v. Hill- 
side Twp. Zoning Bd. Law Div. ...................0000% 511 

To permit farming in this case will uphold the purposes 
of the Farmland Assessment Act without harming or do- 
ing violence to the purposes of the zoning statutes; the 
township is enjoined from prosecuting plaintiff for farming 
his land. Mindel v. Franklin Twp. Council. Law Div. ..°521 

The ordinance prohibiting defendants, roofing and paint- 
ing contractors, from posting their patently commercial 
signs in certain residential districts on the lawns of resi- 
dences on which they are performing services does not 
offend their free speech guarantees, nor is there any 
intrusion on their equal protection rights. State v. J. & J. 
Painting and Roofing. App. Div. .............. ere 573 


NEGLIGENCE " 

There is no basis here for the conclusion, as a matter of 
law, that the ordinance prohibiting street parking by a 
truck anywhere in the municipality between 9 p.m. and 
6 a.m. was not germane to the purpose of traffic regulation 
and safety, nor is it correct to: say, as a mattef of law, 
that there could have been no causal relationship between 
the hazard thus interdicted and defendant’s duty to avoid 
it and the collision it precipitated. Carring v. Novotny. 
SC ee RRO er Pee AP ere y, * 57 

The New Ski ee Are Downhill Injury Claims ~~ 
Downhill? by Jeffrey W. Lorell .....................2- 

The trial court here failed to emphasize to the jury ed 
importance, in determining preximate cause, of exam- 
ining the culpablé conduct of both parties up to the.hap- 
penjng of the accident, and tHe error committed was 
capable of misleading the jury in that .it suggested -that 
plaintiff's Qossible failure to watch as .she crossed the 
street need not have been considered; Pangborn v. Cen- 
tral R.R. Co. (which is distinguished here> can, and un- 
doubtedly will, be reexamined shortly in cases that will 
arise under tMfe new comparative negligence statute. — 
V; SORT OID TS oo isos o'nas osa'cGs bsesensenes 

The fact fhat she st cae anager ge ge a 
before completing the left-hand turn across the path of 
other traffic did not relieve defendant of the duty to exer- 
cise the increased amount of care required. Zee v wa 
DU IW oobi) ws oa Sacawsnnann cawew onsen sneaks 

There is no duty on the seller of a machine ject 
designed and manufactured, such“as this mill, to notify 
its customers after the sale of changes in the state of the 
art coneerning the safe operation of such a machine and 
advise them to install any new or improved safeguards. 
Jackson v. N.J. Manufacturers Ins. Co. App. Div. ...... 376 

Plaintiff’s suit,, based on his being injured by police 
gunfire while an imnocefht bystander, and grounded in 
negligence alone, cannot rise to a viqjation of $1983, which 
requires a showing that the unconstitutiona] action was 
pufsuant to an officially adopted policy, custom, or reg- 
ulation. Delgado v. City of Newark. Law Div. ...... 274 

The telephone company owed a duty to plaintiff (who 
was injured when she fell over a telephone wire at.the 
desk of a co-worker) to have exercised reasonable care in 
installing telephones on the premises of plaintiff’s em- 
ployer in order to avoid damage or injury to all within the 
zone of hazard created by its activity; whether it properly 
performed that duty is for resolution by a jury under the 
circumstances of this case. Essex v. N.J. Bell Telephone 
Co. App. BOWS oe ehh wun wasinwinn seine Reh nea see seein 331 

The jury could have decided, as it apparently did, that 
plaintiff knew she had no right to use the dumpster for 
her own purposes, and had no more right to open it to see 


‘if her property was in it than she had the right to open 


the closed drugstore to see if her property was w—€- 
therein. Keller v. Frank Kull, Inc. App. Div. .......... 
Whether this claim is viewed as sounding in REET 
or strict liability makes no difference: the ‘‘defect,” be it 
one of manufacture, design, or failure to warn, must be 
in existence at the time the product is placed in the 
stream of commerce; the obligation to maintain the mill 
in a safe condition must rest with the customer. Jackson 
v. N.J. Manufacturers Ins. Co. App. Div. ............. 376 
If a third party negligently creates a fire-causing hazard 
he may be liable to the owner, but hé should be immune 
-* to an injured fireman. Ferraro v. Demetrakis, ADP. 
iv. 
Joint tortfeasors, releases. Little v. Dresser ‘iiiidiaen, 
WU a as. Gos Ca Ac ac keane tai cats poceun hea heaton 631 


NO-FAULT 

The vehicle driven by defendant-driver was a truck— 
moreover, the defendant-owner is self-insured; it is not 
therefore ‘entitled to the limitation of liability provided by 
N.J.S.A. 39:6A-8. Newson v. The Hertz Corp. App. Div. 50 

Personal-injury protection benefits extend to a pedes- 
trian, the daughter of the named insured (whose vehicle 
was not involved in the accident), who suffered bodily 
injuries when struck by a commercial vehicle and pro- 
pelled against a stationary automobile; she is a member 
of the family residing in the insured’s household who has 
sustained bodily injury as the result of an accident in- 
Mpeg an automobile. Berg v. The Ohio Casualty Ins. Co. 

MIMEING, Kab bueebicsu sees eSuGeeA Sek. Geen See eneeGeMeoen 324 


See HH eee eee weer ere ees eseeeseeesesese Beeesesese 











NO-FAULT, Cont’d 
An insurance carrier, in making payments pursuant to 
its income-continuation benefits policy, is entitled to de- 
duct an amount equal to the benefits collectible under a 
private temporary-disability benefit plan approved by the 
State. Puzio v. N.J. Manufacturer’s Ins. Co. County Dis- 
trict Court 330 
Arbitration of No-Fault Auto Insurance Claims, by Rich- 
ard Lerner and Richard Naimark ...................... 433 
The carrier’s garage-keeper’s liability policy is com- 
pelled by the provisions of N.J.S.A. 39:6A-4 to provide PIP 
coverage for private passenger vehicles owned by its 
insured, even though those vehicles are part of commer- 
cial inventory. Wagner v. Transamerica Ins. Co. App. 
LTA Se eee ce yee mn Ca ne PE 439 
Where, as here, a claimant injured in an automobile 
accident makes no effort to assert the right to payment 
of his ostensibly compensable medical expenses in the 
workers’ compensation proceeding prior to final judgment 
therein, he is barred from making a PIP claim thereafter 
ped such expenses. Wagner v. Transamerica Ins. Co. App. 
Bes set varatatarae ateseta'sie.e afols aialessleraie asses eainie ce SeeaROe wee Ce 439 


NOTICE 

With respect to a quasi-judicial hearing, such as this one 
before the Division of Unemployment and Disability In- 
surance, essential fairness requires that petitioner be 
given the opportunity for a presentation on adequate 
notice; she should not have been exposed to liability for a 
refund with respect to a prior claim without express pre- 
hearing notice that this liability was to be considered 
at the hearing on her current claim. Reid v. Dept. of Labor 
Rie I MI TIM as cscs ica consadecsasavssaneces 63 


NUCLEAR REGULATORY COMMISSION 


Licensing. Westinghouse Electric Corp. v. United States 
Nuclear Regulatory Commission (NRC). 3d Cir. ...... 434 


NURSING HOMES 
Medicare regulations, retroactive application. Daughters 
of Miriam Center for the Aged v. Matthews. 3d Cir. .. 86 


OFFENSIVE WEAPONS 

Under the facts here, the juvenile’s dog was an offensive 
weapon, and the juvenile committed an assault with that 
weapon; he unlawfully directed force (ordering his dog to 
“sic ’im’’) toward another person under circumstances 
that created a well-founded fear of imminent peril, and 
there was an apparent ability to consummate the attempt. 
State in the interest of J.R. App. Div. ................ 227 


OPTOMETRY 
Trade name, equal proection, first amendment. Fried- 
man v. Rogers. U.S. Supreme Court 


OSHA © 

The Occupational Safety and Health Act regulations did 
not establish as a matter of law the standard of care 
applicable to these defendants; in the first place, the OSHA 
regulations, and the American National Standards Insti- 
tute incorporated therein, place the duty of providing 
safeguards for the mill on plaintiff’s employer—not on the 
manufacturer of the mill; secondly, neither OSHA nor 
ANSI was in existence when this mill was manufactured 
and installed; and finally (even if they were relevant), the 
mere compliance with them does not preclude a finding 
of negligence if there is competent proof that a reason- 
able manufacturer would have taken additional precau- 
tions. Jackson v. N.J. Manufacturers Ins. Co. App. Div. 376 


PAROLE 

Where a violation warrant is timely issued and executed, 
and there is no oppressive delay or prejudice in holding 
the revocation hearing and issuing the revocation order, 
the parole board retained jurisdiction to enter such order 
even after the expiration date of the sentence. Shaw v. 


COP eee er erereseeeees cocreereeeeseessesesees 


RADU AD IVES oio.a.s os 555 Sadie nace sainicisnes sees oivs tie 95 

PATENTS 

ae patenting, antitrust. Wahl v. Rexnord, Inc. USS. 
Bee No ntetatate are inc Sao 6 sean Oak Ns visla vale,’ piel dneistarsieme ee clea einen ee 131 
Royalties, federal preemption. Aronson v. Quick Point 

Pencil Co. U.S. Supreme Ct. ...................eeeeee 352 
Antitrust, international law, act of state doctrine. Man- 

nington Mills, Inc. v. Congoleum Corp. 3d Cir. ........ 393 

PATERNITY 


Explanation of HLA Paternity Blood Test, by Barbara 
A. Meyerson 590 


PATIENT-PHYSICIAN PRIVILEGE 

Where, as here, a person is apprehended by the police 
with probable cause to believe that he has been driving 
while intoxicated, and has been caused by the police to 
be taken to an appropriate medical facility for the pur- 
pose, among others, of a blood-alcohol test, the patient- 
physician privilege must give way to the search for truth, 
and the request for the results of the blood test should 
have been honored; State v. Amaniera disapproved. State 


in the interest of M.P.C. App. Div. .................. 142 
PENSIONS 

Employee benefit planning, unauthorized practice. Opin- 
BODMN SENG D ates 7a 6a ota fossa a0 Sie oss ey sciacdi ns 6 elo aie SiWislsln Seidl laos 41 


A pension received by a nonresident from a pension plan 
in New Jersey is subject to the Gross Income Tax Act. 
Attorney General’s Formal Opinion No. 5 - 1979 ...... 294 


PIP 

To the extent that the insurance company’s claim for 
subrogation here includes benefits accrued and paid sub- 
sequent to December 31, 1974, those payments need not 
be reimbursed by defendants. Prudential Property & Cas- 
ualty Ins. Co. v. New Hampshire Ins. Co. Law Div. .. 595 


PLAIN LANGUAGE 
Biskind Comments On Plain Language Editorial .... 509 
Highlights of State Bar Convention—Plain Language 553 


PLEA BARGAINS 
The assertion of a speedy-trial claim is precluded by a 
proper guilty plea. State v. Garoniak. App. Div. ........ 76 


Where uncontroverted facts overlap two crimes such as, 
here, possession of marijuana with intent to distribute it, 
as long as defendant is not sentenced as though guilty 
and convicted of the dismissed charge, the court is not 
put to the election of either disregarding totally the facts 
bearing on the dismissed charge—notwithstanding their 
obvious and direct relevance to the crime to which de- 
fendant has pleaded guilty—or permitting withdrawal 
of the plea bargain and requiring a trial of both charges. 
State v. Marzolf. Supreme Ct. ...................04: 293 


POLICE OFFICERS 

Simple assault and battery committed on a police officer 
can be treated by prosecuting authorities either as dis- 
orderly conduct or as a high misdemeanor. State in the 
interest of W.E.C. App. Div. .................e eee eee 210 

Plaintiff’s suit, based on his being injured by police 
gunfire while an innocent bystander, and grounded in 
negligence alone, cannot rise to a violation of $1983, which 
requires a showing that the unconstitutional action was 
pursuant to an officially adopted policy, custom, or reg- 
ulation. Delgado v. City of Newark. Law Div. ...... 274 

A county court judge sitting in de novo review pro- 
ceedings of municipal action regarding the discipline of 
a police officer pursuant to N.J.S.A. 40A:14-150 (where 
civil service has not been adopted) may not increase the 
severity of the discipline previously imposed by the mu- 
nicipality. In re Bruni. App. Div. ....................5- 374 


POLYGRAPHS 

Absent a clear and unequivocal provision barring the 
use of the results of a private polygraph, such resuits 
will be admissible to refute the results of the stipulated 
polygraph upon a showing that the unstipulated tests were 
rendered according to established standards by an exam- 
iner with established knowledge and expertise. State in 
the interest of B.N. Juv. and Dom. Rel. Ct. ............ 488 


POST-CONVICTION RELIEF 

Post-conviction relief should not be furnished if its sole 
purpose would be to vindicate a statutory policy where, 
as here, the statutory violation has not reflected prosecu- 
torial bad faith or insolence in office, nor had the slightest 
impact on guilt or innocence, or wrought a miscarriage 
of justice for the defendant; since the breach of N.J.S.A. 
2A:156A-14 was not raised on direct appeal, and no other 
adequate ground has been shown under R. 3:22-4, de- 
fendants’ applications for post-conviction relief were prop- 
erly denied. State v. Cerbo. Supreme Ct. .............. 274 


PREEMPTION 

Federal regulations promulgated pursuant to the Nation- 
al Housing Act preclude state judicial inquiry, pursuant 
to the Anti-Eviction Act, into the conscionability of rent 
increases approved by HUD. Hill Manor Apts. v. Brome. 
COMMU ISERICU OE avin sc ciciciccins.c cea sisaaneecnsiesseeees 38 


PRE-TRIAL DETAINEE 


Solitary confinement, legal access, conditions of confine- 
ment, medical care. Pace (pro se) v. Kern. U.S.D.C. .. 613 


PREVAILING WAGE ACT 

Assuming, arguendo, that New Jersey’s Prevailing Wage 
Act incorporates a requirement that the violation be ‘‘in- 
tentional,” appellant’s failures to pay prevailing wages on 
six projects over nine years may be viewed as raising an 
inference of intent, or flagrant disregard rising to the level 
of intent; the decision of the Commissioner of the Depart- 
ment of Labor and Industry to place appellant’s name on 
a list of firms ineligible for public-works contracts does 
not constitute an abuse of discretion. Dept. of Labor and 
Industry v. Union Paving & Constr. Co., Inc. App. Div. 559 


PRISONS 
Prison officials have the authority to restore commuta- 
tion credits to an inmate when those credits have been 
previously forfeited as a result of flagrant misconduct. 
Attorney General’s Formal Opinion No. 8 - 1979 ...... 506 
Burger Addresses Judicial Conference on Prison Re- 
form 529 
Pretrial detainees, double-bunking, compelling necessity 
standard. Bell, Attorney General v. Wolfish. 3d Cir. .. 540 
Pre-trial detainee, solitary confinement, legal access, 
conditions of confinement, medical care. Pace (pro se) v. 
WG et Sy Oo oscars sin scnnivievivantinnswerinncs samesenncses 613 


PRODUCTS LIABILITY (see also Strict Liability) 


This products-liability case for failure to warn of the 
inherent danger of gastrointestinal bleeding in the pro- 
longed use of Anacin raised two jury questions: the legal 
adequacy of the warning on the label to consult a physician 
“if pain persists for more than ten days or redness is 
present,” and (if the warning is inadequate) whether the 
manufacturer is exculpated from liability by the consulted 
physician’s failure to have given a proper warning; the 
trial court erred in dismissing this action at the end of 
plaintiffs’ case. Torsiello v. Whitehall Laboratories. App. 
DMs irae sa aa ose ate oo NTIS os vite ss tee Lemke. 212 

There was no basis for recovery established in the case 
beyond the alleged defect in the chain of the mini-bike; 
the jury is not permitted to base liability on some hy- 
pothesis not demonstrated by the evidence as being prob- 
able, and, once it determined that the chain was not a 
contributing cause of the accident, plaintiffs were not 
entitled to recover. Klein v. R & S Auto Stores, Inc. 
PIE aia os 519-0 15a wisi nds o Sein Steen amiosawesima eases See's 260 

There is no duty on the seller of a machine faultlessly 
designed and manufactured, such as this mill, to notify 
its customers after the sale of changes in the state of the 
art concerning the safe operation of such a machine and 
advise them to install any new or improved safeguards. 
Jackson v. N.J. Manufacturers Ins. Co. App. Div. ... 376 
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PTI 
Amended Rule 3:28, Pretrial Intervention Programs... 41 
Review. United States v. Coleman. United States v. 
Tir ie ves cctictasccocciccvscccunasauerss 43 
Revised Guidelines Governing Pretrial Intervention. Pur- 
suant to R. 3:28. Effective Jan. 10, 1979. Order dated 
SEND GTN o vicis'n vk cvimoncendsenegscpstcaneecaugotaes 69 
Where, as here, the program director recommends a 
defendant for admission into a pretrial intervention pro- 
gram and the prosecutor concurs, the trial judge may not 
reverse their determinations to divert unless they con- 
travene R. 3:28 and the guidelines; here, the trial judge 
misconstrued Guideline 4—neither admission of guilt nor 
acknowledgment of responsibility is required. State v. 
Moiseeff. App. Div. ........ waeeea Mercere ce rere 139 
Here, where there is a psychlogically understandable 
provocation for defendant’s having gone berserk when 
police physically evicted him from his own home simply 
on his stepfather’s demand, contrary to the wishes of the 
boy’s mother, the co-owner of the house, and where de- 
fendant had no arrest record and the consequences of 
his wildly resisting arrest did not prove to be dispropor- 
tionately egregious, he has borne his heavy burden of 
proving that the denial of his application to PTI consti- 
tuted a gross and patent abuse of discretion. State v. 
Ont AW io os vice cciseads Sacivoncadsateerncahacanen 205 
Neither R. 3:28, the guidelines, nor the Constitution re- 
quires that the opportunity for diversion from the con- 
ventional criminal justice system, via PTI, be made avail- 
able to those charged with nonindictable offenses, although 
a program may make provision for the inclusion of per- 
sons charged with nonindictable offenses, or specified types 
of such offenses. State v. Senno. Supreme Ct. ........ 269 
The fact that these youthful defendants, none of whom 
has a juvenile or adult criminal record and who are all 
employed, were involved in a single night of wrongful 
conduct (breaking windows at a high school and breaking 
and entering a store) does not justify grouping them as 
the prosecutor did; their applications for diversion man- 
dated prompt and individualized consideration, and the 
prosecutor’s refusal to consent was a patent and gross 
abuse of discretion. State v. Maguire. App. Div. ...... 486 
Discretionary parole, due process, formal hearings. 
Greenholtt, Chairman, Board of Parole of Nebraska v. 
Inmates of the Nebraska Penal and Correctional Complex. 
CES Oo ois vines cc eeecetecuctaecveteenamecnd 574 
An “abuse of discretion” will be manifest if a prosecu- 
torial veto (a) was not premised on a consideration of 
all relevant factors; (b) was based on a consideration of 
irrelevant or inappropriate factors, or (c) amounted to a 
clear error in judgment; in order for such an abuse of 
discretion to rise to the level of ‘patent and gross,” it 
must further be shown that the prosecutorial error will 
clearly subvert the goals underlying pretrial intervention. 
State v. Bender. Supreme Ct. ...............eeeeeceeee 609 
A court should ordinarily not order a de*‘zndant enrolled 
in PTI merely because he has shown that the prosecu- 
torial decision was based on a consideration of inappropri- 
ate factors, or not premised on a consideration of all 
relevant factors; in such a case, the proper disposition 
will usually be to remand the matter so that the prosecutor 
may reassess the defendant’s eligibility in light of the 
court’s rulings. State v. Bender. Supreme Ct. .......... 609 
The crimes here cannot be characterized under Guide- 
line 3(i)(2) as a “continuing criminal business or enter- 
prise” in the sense of being undertaken for commercial 
purposes; defendant systematically diverted cocaine from 
his employer’s stocks for four years to satisfy his own 
need for drugs, and the underlying rationale of Guideline 
1(c) is applicable. State v. Bender. Supreme Ct. ...... 609 
Even assuming that a pharmacist can be characterized 
as a “public trustee” under Guideline 3(i)(4), the crimes 
charged here would not constitute a breach of that trust; 
the cocaine was personally consumed, not distributed to 
third parties. State v. Bender. Supreme Ct. .......... 609 
Since the prosecutor’s disposition of defendant’s applica- 
tion was premises on an inaccurate construction of Guide- 
line 3(i), a strong possibility exists that he did not place 
as much weight on defendant’s ‘‘amenability to correction” 
and “responsiveness to rehabilitation” as he would have 
had he properly construed it; the matter is remanded so 
he can take a fresh look at defendant’s background in light 
of today’s ruling. State v. Bender. Supreme Ct. ........ 609 
A purported ‘“‘statement of reasons” that, as here, does 
no more than parrot in purely conclusory terms the ian- 
guage of the guidelines is no statement at all; the prose- 
cutor should at least note the factors in defendant’s 
background or the offense that led him to conclude that 
admission to PTI should be denied. State v. Sutton. 
SRI Go iia. niin s se hadiae gp do dno cidadieedeumccuns 614 
Ordinarily, a defendant will not prevail merely because 
he can demonstrate that, unlike him, others who have 
been charged with similar offenses have been diverted; 
rather, he is required to demonstrate through independent 
evidence that the prosecutor’s refusal to sanction his ad- 
mission was in fact premised on the consideration of an 
irrelevant or inappropriate factor. State v. Sutton. Supreme 
COR cicindasinndacenvessicatevesaglsscskiee a tcavacsens 614 
The prosecutor’s rejection here was based wholly on the 
nature of the offense; should defendant be able to demon- 
strate that cthers charged with identical offenses have 
been granted PTI enrollment, the prosecutor may appro- 
priately be called on to articulate some rational basis that 
led him to differentiate her, and the matter is remanded. 
State v. Sutton. Supreme Ct. ...................00005 614 
This matter is remanded to provide defendant with the 
opportunity to reconsider his decision not to reveal his 
accomplice’s identity, and to allow the prosecutor to 
specify in greater detail the types of criminal activities 
in which defendant is believed to be involved; should de- 
fendant reveal his companion’s identity—and thereby re- 
move one of the State’s reasons for rejection—the prose- 
cutor will be able to reassess his original position, especially 
that relating to the purported “‘seriousness” of the crime. 
State v. Maddocks. Supreme Ct. .................0.005 624 
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PTI, Cont’d 
The prosecutor is not required to prove beyond a reason- 
able doubt that a particular factor is present before tak- 
ing it into account; it is sufficient that he has a reason- 
able belief, grounded in reliable information, that certain 
aspects of defendant’s background will adv affect the 
chances of rehabilitation should PTI enrollment as 
State v. Maddocks. Supreme Ct. ...................... 
Although a prosecutor may not condition PTI poi 
upon an admission of guilt, a failure to so admit, if 
relevant to defendant’s ‘amenability to correction,” may 
be weighed along with all other factors dealing with the 
nature of the crime and the character of the accused. 
State v. Maddocks. Supreme Ct. ..................002- 624 
Where, as here, the trial court has concluded that de- 
fendant’s heavy burden of clearly and convincingly dem- 
onstrating that the veto constituted a patent and gross 
abuse of discretion has not been satisfied, an appellate tri- 
bunal should be even more reluctant to override the prose- 
cutorial determination. State v. Maddocks. Supreme Ct. 624 
The standards of judicial review enunciated in Leonardis 
II are applicable whether the prosecutor’s decision is in 
favor of or against PTI enrollment; the prosecutor’s con- 
sent in this matter did not constitute a patent and gross 
abuse of his discretion, and defendants’ applications are 
approved. State v. Hermann. Supreme Ct. .......... 624 


PUBLIC DEFENDER 

The subpoena duces tecum served on the Deputy Public 
Defender to produce copies of all financial reports that 
relate to a defendant’s application for legal services is 
relevant to a legitimate grand jury investigation = 
whether persons who are not indigent are seeking and 
receiving representation by the Public Defender; it is not 
violative of the defendant’s aaa, and the motion to quash 
is denied. In re Levy. Law Div. .............-..+-+00+ 178 

Jurisdiction is declined in this matter—where an at- 
torney assigned to represent an indigent in municipal court 
sought an order requiring the Public Defender to assume 
the defense—not only because of its mootness but, more 
significantly, because of the insufficiency of the record; 
however, the problem should be commented on: the Legis- 
lature will have to choose whether to repeal N.J.S.A. 
2A:158A-5.2, defer its effect until a future date, or fund it 
by adequate appropriation; until the problem is legislative- 
ly resolved, representation of those charged with non- 
indictable offenses will be in accord with Antini. Norton 
v. Office of the Public Defender. App. Div. .......... 433 


PUBLIC EMPLOYEES 
Although the Public Employment Relations Commission 
is the forum for the initial determination of whether a mat- 
ter in dispute is within the scope of collective negotiations 
hereafter, this controversy will be resolved here on its 
merits; it is quite clear, as a matter of law, that changing 
the day before Thanksgiving from a half to a full day con- 
stituted an issue. as to terms and conditions of employ- 
ment, within the area of mandatory negotiability, and also 
that the board of education violated the existing agree- 
ment in effecting this change. Woodstown-Pilesgrove Reg. 
School Dist. Bd. of Ed. v. Woodstown-Pilesgrove Reg. Ed 
oe reer re 34 
Although cutting staff pursuant to the Education Act 
would be permissible unilaterally without prior negotia- 
tion, cutting the work year and reducing annual com- 
pensation without prior negotiation with the affected em- 
ployees is in violation of both the text and spirit of the 
Employer-Employees Relations Act. In re Piscataway pe 
Se ene 
It is not necessary to consider here what saree 
should be employed by the courts to see that the guidelines 
for commencing negotiations set forth in the Employer- 
Employee Relations Act and the regulations of the Public 
Employment Relations Commission are followed in order 
to dovetail with the Local Budget Law; PERC and the 
Division of Local Government should first address the 
problem, and the Legislature should consider it as well. 
N.J. PBA Local 16 v. City of East Orange. Chan. Div. 66 
Advisory arbitration as an intermediate procedural step 
in the resolution of disputes concerning the applicability 
of managerial decisions to a particular employee is per- 
missible. Bernards Twp. Bd. of Education v. Bernards 
TU: BOR, BOP Been GH. ......5scecssccosecenss 327 
The decision to withhold an increment is a matter of 
essential managerial prerogative delegated by N.J.S.A. 
18A:29-14 to the board of education, and parties to a col- 
lective agreement may not contract to submit disputes 
concerning the withholding of salary increments “for 
inefficiency or other good cause”’ to final and binding arbi- 
tration. Bernards Twp. Bd. of Education v. Bernards — 
Ed. Ass’n. Supreme Ct. 
The Public Employment Relations Commission’s fl 
ary jurisdiction in scope-of-negotiations matters extends 
to controversies involving asserted conflicts between the 
Employer-Employee Relations Act and other statutory 
schemes. Bernards Twp. Bd. of Education v. a 
Twp. Ed. Ass’n. Supreme Ct. .................0..000- 
The board of education’s requirement that all siieate 
earn five hours of credits prior to the grant of a sixth-year 
salary increment im a standard of good cause not 
set forth in N.J.S.A. 18A:29-14 or elsewhere; it bears di- 
rectly on terms and conditons of employment, and was 
subject to negotiation. Education Ass’n of Passaic v. 


PED TOR Oe MRD INE. cov cisicesnevecscvesencs 374 
Methadone users, equal protection. New York City Transit 
Authority v. Beazer. U.S. Supreme Ct. .............. 379 


Court clerks come a the court’s regulatory control 
and superintendence, and the Supreme Court and the as- 
signment judges have the paramount authority to fix their 
hours of employment. Ocean Council No. 12, N.J. Civil 
Service Ass’n v. Ocean County. App. Div. ............ “a 

Public school teacher certification, aliens, equal pr 
tection. Ambach, Commissioner, New York State te 
ment of Education v. Norwick. US. Supreme Ct. ...... 470 








The reemployment rights of tenured teachers are estab- 
lished by N.J.S.A. 18A:28-12, and the order to negotiate 
the impact of the tenured librarian’s discharge on her re- 
employment is impermissible. In re Ma Bd. of .- 
cation and Maywood Ed. Ass’n. App. Div. ............ 

The Public Employment Relations Commission ‘isis 
unfair labor practice charges, and the hearing examiner’s 
report is not the final decision; failure to take exceptions 
to the report of the hearing examiner does not constitute 
a waiver of a party’s right to appeal. In re Maywood Bd. 
of Education and Maywood Ed. Ass’n. App. Div. ..... 565 

Unless the Legislature recognizes “‘permissive’’ negotia- 
tion, the impact of a managerial decision on terms and 
conditions is not negotiable; since the decision to reduce 
teacher personnel here was based on a managerial prerog- 
ative, the impact on the remaining teachers is not nego- 
tiable. In re Maywood Bd. of Education and weer 
I IN oo os noes deksen sacaeceeeasunceseaba 

State civil service, veterans’ preference, sex aisccim®, 
nation. Personnel Administrator of Mass. v. Feeney. US. 
IEEE Gc Shan achcavesbensce ea cseesenssdecueeane 598 


PUBLIC UTILITIES 

A report submitted by the Board of Public Utilities to a 
Joint Legislative Committee does not contain the proposed 
lifeline rate. Attorney General’s Formal Opinion No. 1 - 
ROE Ssckstauchascrseseenckstnbncdenssseakabow ep escucesee 174 

The Legislature has not vested the Public Utilities Com- 
mission with jurisdiction to compel a utility to condemn. 
In re Jersey Central Power and Light Co. App. Div. .. 443 

The maximum eight-month period of suspension in N.J. 
S.A. 48:2-21(d) relates only to the proposed rate increase 
sought by the utility and has no bearing on the effective 
date of a substituted rate increase fashioned by the Board 
of Public Utility Commissioners when it rejects that sought 
by the utility; in fashioning a substituted rate increase, 
the Board has broad discretion to fix an effective date 
in the light of circumstances. Lambertville Water Co. v. 
POC; Bapreme GA... cesses eos Kova se oenesene seeks 529 


QUALIFIED PRIVILEGE 

If it becomes necessary to disclose the name of a doctor 
who is the source of information used in the hearing, he 
would be entitled to a qualified privilege with respect to 
any such disclosure. Garrow v. Elizabeth Gen’! Hospital. 
ME SGEa ys ccer tcp es wausoowshees vcs sxsanbesecse 553 


RAILROADS 
Implied easement. Leo Sheep Co. v. United States. U. tact 
Supreme Ct. 


REAL ESTATE 
The doctrine of implied warranty of liability applies to 
the construction of new homes by builder-vendors, whether 
or not they are mass-developers, and potability of the 
water supply is included within the items encompassed 
< the implied warranty. McDonald v. Mianecki. Supreme 
308 
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REAL ESTATE BROKERS ‘ 
Commissions, Statute of Frauds. Small and Landesman 
v. Seldows Stationary. U.S.D.C. ..................005. 367 


A real estate broker should not be permitted to recover 
a commission when he has failed to deliver a copy of the 
listing agreement to the owner at the time of its execu- 
tion. Winding Brook Realty v. Platzer. Law Div. ...... 395 

The relationship between the listing and selling broker 
here under a multiple listing arrangement does not con- 
stitute a joint venture, and there is no factual foundation 
for finding a breach or a causal connection between his 
involvement and the loss occasioned through the defalca- 
tion of the selling broker. Sullivan v. Jefferson, oe 
Be RRA IIIS BONY 6 wins nv cc neeenecacssovccseessaes 

Although a broker’s right to commission may be limited 
by the terms of his agreement with the owner, no case 
holds that, in order for a broker’s right to a commission 
to survive the expiration of his agency contract, or the 
term of an option, the agreement must specifically so 
provide, even though the seller and buyer were brought 
together by the broker during the period of the agency 
contract or option and thereafter actually consummated 
the transavtion; the broker here earned and was entitled 
to receive his commission from the seller. Fry v. Doyle. 
OL ee er ty eee 538 


REDEMPTION 

A sole stockholder of a corporation disqualified from 
transacting business for nonpayment of franchise taxes 
has an interest in property last held in the name of the 
corporation sufficient to give him the right of redemption 
under N.J.S.A. 54:5-54. Lasso v. Simon. App. Div. ..... 237 

A cotenant or joint tenant must redeem all the real 
estate sold and not merely his undivided interest; it was 
error for the trial judge to permit partial redemption 
of plaintiff’s tax sale certificate by one cotenant. “— 
v. Pennefather. App. Div. ...........ccccsccscoscesces 


REFERENDA 

Where an emergency exists such as, in this case, the 
lack of potable water for some of its residents, the posi- 
tive duty of the municipality to provide relief may not be 
interdicted by a referendum. State of New Jersey v. East 
OE NC I INV 5 Sissies anes aWesesoe ss abe'cssnaae 146 

N.J.S.A. 40A:9-165 et seq. controls petitions and referen- 
dums on salary ordinances in all municipalities, including 
those governed pursuant to the Faulkner Act. Stop the Pay 
Hikes Comm. v. Irvington Town Council. Law Div. .... 307 


RELOCATION ASSISTANCE ACT 

The local agency has the power to make agreements 
promising financial incentives, in the nature of additional 
moving expense coverage, beyond those specifically per- 
mitted by the Relocation Assistance Act when necessary 
to achieve its purpose of clearing and redeveloping 
blighted areas. Paterson Redevelopment Agency v. ~~ 
man. Supreme Ct. 

Relocation benefits, displaced persons, HUD. Prantl 
v. United States Department of Housing and Urban Qs 
velopment. U.S. Supreme Ct. .................-eeeeeee 
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RESISTING ARREST 

Flight knowingly intended to prevent a police officer 
from effecting an arrest of the fugitive constitutes guilt 
of the common-law crime of resisting arrest. State v. Blan- 
ROM ING 2 asc sewtiscs ashen aiken ieee wscncaneeeeeeae 306 


RES JUDICATA 


Since plaintiffs entered a special appearance and liti- 
gated the jurisdictional issue in Illinois, the judgment of 
the Illinois court is res judicata as to that court’s juris- 
diction over them. Mt. Holly Sunoco v. Executive Com- 
mercial Services, Ltd. App. Div. .................0005 122 

Plaintiff taxpayer was asserting precisely the same 
grievances set forth by another taxpayer in Adams and 
ruled on by a competent tribunal in that case; the issue 
was, therefore, res judicata and the complaint was prop- 
erly dismissed, and it is immaterial that the trial ruling 
in Adams ultimately was held to be erroneous. Roberts 
V, AGRON EEIONIUD FOES oa 5 65 5 ain owes cau cuceecsarenon 254 

Appellant’s asserted claim for slander was not encom- 
passed within the bundle of rights and liabilities adjudi- 
cated in the prior suit (nor could it have been, for he was 
not aware of its existence until it was too late to include 
it), and it was not barred by either the principle of res 
judicata or the entire-controversy doctrine. Zaromb v. 
RIAU IO IV 6 oo issa sb ein ns sau souseus Sawsseeabececiees 255 

Participation in a trial as a witness does not, without 
more, bind one to the determination therein, nor does a 
mere familial relationship to a party in the action; it 
was incumbent on defendant, as the party asserting a bar 
by judgment, to present to the judge so much of the record 
of the divorce proceeding between defendant and plain- 
tiff’s son as was necessary to support her contention that 
plaintiff should have been bound by the judgment denying 
her claim to an equitable lien on the marital home. Biddle 
VIO NY 5 oinisis veh v eu scinhnn gnesauesancewenet 302 


RIGHT TO COUNSEL 

Taking a guilty plea from an unrepresented defendant 
who has not waived his right to representation constitutes 
a fundamental denial of the constitutional right to counsel, 
and the plea in this case must clearly be set aside. State 
V PADMORE, MADD ADIY 55.5 s 6snio nisicaic oaja'siswes'saisinwiee 6% 211 

There is nothing in this record to indicate that defendant 
was advised before trial of the conflicting interests of him- 
self and his codefendant, who was represented by de- 
fendant’s attorney’s partner, and himself and two other 
coindictees, who had been represented by defendant’s at- 
torney prior to their guilty pleas; all of the circumstances 
here amount to a case of conflict of interest on the part 
of defendant’s attorney, which requires a reversal of _ 
conviction. State v. Belucci. App. Div. ................ 

In all cases where there is a significant ae in 
opinion concerning what is in the best interests of the 
child, or when it appears that the child’s best interests 
are likely to be subordinated to the interests of the parents 
or DYFS, independent representation is required; here, 
the positions of the foster parents and DYFS have become 
so polarized that independent representation of the child 
becomes an absolute necessity. Doe v. DYFS. App. Div. 269 

Indigents, Sixth Amendment, Fourteenth Amendment. 


Scott v. Illinois. U.S. Supreme Ct. .................66 281 
Criminal law, implicit waiver. North Carolina v. Butler. 
MURS IER Ah, os ows or5nse css ceuussscsssencascsees 444 


Dismissal of indictment. United States v. Morrison. Fy 
ROS Scnotsunicsscacccabsusssbn tins cehasesonunawsen seas 

The physician should have the right to have pa: 
present at mandated hospital hearings with respect to his 
application for admission to the staff. Garrow v. Elizabeth 
Gen’! Hospital. Supreme Ct. ...............:eeeeeeeees 553 


RULES 
Amended Rule 3:28, pretrial intervention programs. 41 
New Rule Amendments, Rules 1:1A-3, 1:204, 1:21-2, 
2:6-2, 4:94-1. Effective Jan. 10, 1979. Order dated Jan. 10, 
1979. 
Revised guidelines governing pretrial intervention. Pur- 
suant to R. 3:28. Effective Jan. 10, 1979. Order dated Jan. 
SE MEER oo sb clS onan ie er oe we onsekas<snueaseus sasha anbu de 69 
New Rule Amendment, R. 1:20-2 ............0.seeeeee 85 
Rule Amendments Re: Trial Attorney Certification ~ 
Lawyer Advertising 
New Rule Amendments, R. 1:20-5; R. 2:2-1; R. 2:3-4 po 
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New Rule Amendments, R. 1:20-2 ................+ 221 
New Rule Amendment, R. 3:26-2, Bail .............. 507 
Proposed Rules of Tax Court of New Jersey ........ 505 


New Rule Amendments, R. 1:20-2 - superseding _— 
2, 1979 order. 
Tax Court Rules 


SCHOOLS 

The contention that the statutory formula for distributing 
equalization aid to school districts, in failing to include 
pupils attending private and parochial schools in the com- 
putation, is violative of due process, equal protection, 
and First Amendment rights is lacking in any merit. 
Karcher v. Byrne. Supreme Ct. .................e000 365 

The Commissioner of Education’s use of September 30 
enrollment figures is in accord with the statutory plan; 
it would frustrate the plan for State aid as set forth in 
the Public School Education Act of 1975 if districts were 
to have financial assistance diminished solely because of 
~ attendance figures. Karcher v. Byrne. Supreme 

Ey pwmbabe uence saseu cass cecnesenesio'ss se sess ebeebeuaneee 365 


SEARCH AND SEIZURE 

In warrantless auto-inventory search cases where the 
police have no reason to suspect that criminality is afoot, 
before the police may inventory the contents of a car 
when the owner is present they should give him the oppor- 
tunity of removing his possessions from the car. State v. 
ROMER NED: DAY Sassen oa 20's sin din ven se eeiseeeeaeasse 8 
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SEARCH AND SEIZURE, Cont’d 
Here, where the information that the car defendants 
were in was stolen was ascertained to be erroneous only 
after their arrest and the subsequent search of the pond 
compartment for further identification had taken place, 
and the police had acted reasonably and in good-faith 
reliance on the information, the purpose of the exclusion- 
ary rule would not be served in any way by the suppres- 
sion of the capsules found in the glove compartment. State 
Vi NSDONR I IIV S55 o's's sin screw eniesiscsssidecincaeoneneee ve 125 
Any warrantless search is prima facie invalid, and 
gains validity only if it comes within one of the specific 
exceptions created by the United States Supreme Court. 
State v. Ercolano. Supreme Ct. ...................-000+ 133 
The impoundment by the police of the car, which had 
been properly parked by defendant before his ‘valid arrest 
in the apartment, was unreasonable because not reason- 
ably necessary for community safekee; ping purposes as 
against an appropriate regard for the privacy interests of 
the driver of the car; even if there was probable cause at 
the time of the arrest, the search of the car without a war- 
rant was invalid because the car was neither moving nor 
readily movable when seized, and because securing a 
search warrant in advance was easily feasible. State v. 
Ercolano. Supreme Ct. ................ccccceeceeeeees 133 
For the police to routinely impound a motor vehicle and, 
in the course thereof, inventory its contents when they 
arrest its driver for a motor vehicle offense is an unconsti- 
tutional invasion of the driver’s zone of privacy, unless 
he either consents or is given a reasonable opportunity 
to make other arrangements for the custody of the vehicle. 
State v. Slockbower. Supreme Ct. ..................6065 133 
Defendant requested police assistance to release his car 
from the snow so he could enter the highway, and his 
response to the reasonable request for identification or pro- 
duction of his driver’s license disclosed discrepancies that 
warranted further investigation by the police resulting in 
the arrest, search, and discovery of the stolen articles; 
the motion to suppress should have been denied. State v. 
VES AMIN UDIV Sonia's oa or saraie orn's b e's sieipieis Satine Vases 324 


Although the consent of the owner-operator was not 
legally sufficient under State v. Johnson, and there was 
no probable cause for the search of the vehicle, it did not 
violate defendants-passengers’ Fourth Amendment expec- 
tations of privacy; their attempt to obtain a result con- 
trary to Rakas v. Illinois by alleging joint ownership of 
the controlled dangerous substances seized runs counter 
to the rationale and holding of that case, and their motions 
to suppress are denied. State v. List. Law Div. ........ 331 

A warrant issued by the judge of the municipal court of 
Aberdeen Township for the search of premises in the 
Borough of Union Beach—the issuing judge not being 
designated or authorized to officiate as acting judge of the 
municipal court of Union Beach—is illegal and void. State 
NEAL MAMPG ONS o5-5'u:s 0 0's a: sierssnis 4 wiaieisiciane'ssjoi. eae ope aiekele 333 

The officer’s suspicion that there was a weapon in de- 
fendant’s duffel bag (which he carried into police head- 
quarters after his unregistered car was impounded) be- 
cause defendant was nervous did not amount to probable 
cause, and any threat to the officers’ lives was eliminated 
by removing the bag from defendant’s control; the mari- 
juana found in the warrantless search of the bag should 
be suppressed. State v. De Lorenzo. App. Div. ........ 373 

Automobiles, spot checks. Delaware v. Prouse. US. 
ROUEN Us ihc :sssiss yaya uss wiaisioi aisle « aieiaraie wisicsisisia sigieisiass ais/eiers 400 

Airline carriers have long exercised the right to inspect 
freight for legitimate common-carrier purposes; since the 
only effective invasion of defendants’ privacy in the pack- 
age here was by the airline, not by the police, and it was 
only after such privacy was breached that the package 
and the controlled dangerous substance it contained were 
turned over to the police, the evidence should not have 
been suppressed. State v. Pohle. App. Div. ............ 490 

Before there can be a question of consent there must 
be an express or implied request to see or enter, and no 
such request can be spelled out here, where defendant 
(for some reason known only to himself) chose to open 
the trunk of his car; once that occurred, the trooper was 
free to act on the basis of what his senses revealed, and 
the order to suppress the box containing 35 pounds of 
marijuana is reversed. State v. McGivern. App. Div. .. 491 

Here, where defendant (who had been arrested pursuant 
to a valid warrant while driving his car) was securely 
under control nowhere near his car, of which the police 
had custody, there was no longer any danger that he 
could get to a weapon or destroy evidence, and seizure 
of the betting slips from within the wires underneath the 
dashboard was not an incident of the arrest; the order 
denying defendant’s motion to suppress is reversed. State 
Vs ISG IO IDNs c'sisisnaioiors ois.a:wsib0:5,5,0,0.00.0. si isieisnninnineaiss 491 

The conduct of the police in overhearing, by a regularly 
installed extension telephone, with the consent of the 
informer, and recording, by a coil suction-cup recording 
device (before the 1978 amendment to N.J.S.A. 2A:156A- 
2d), a call made by the informer to defendant from police 
headquarters, was not proscribed by either state or federal 
statute and did not require any advance approval or deter- 
mination by the prosecutor ; the order to suppress evidence 
seized as a result is reversed. State v. McDermott. App. 
Div. 

The principle that an informant’s trustworthiness En 
sary to support a finding of probable cause may be found 
where the information relied on has been supplied by an 
ordinary ciizen who is not a traditional police informer, 
and whose identity, though not furnished to the issuing 
judge, is known to the police, is inapplicable where, as 
here, the informant has intentionally withheld his identity 
and no other evidence is at hand to verify his reliability. 
State v. Williams. App. Div. 624 

Although there was no valid basis to issue a search war- 
rant after the unidentified informant’s telephone call, 
probable cause clearly existed after the detectives finally 
reached the scene of the larceny and verified certain 
information; exigent though the situation may have been 
over two hours later when the search of the van leaving 
the warehouse parking lot occurred, it was brought about 


by the detectives’ unexplained delay, and their failure to 
obtain a warrant was fatal to the search. State v. = 
TAINS ATi as 5 io: cainieicigesbaiatsasiaeaiindeawistemsiemes 
The search and seizure of over 200 films from vinintifs 
adult book store can not be justified under N.J.S.A. 51:1-88 
because that statute does not apply to containers of con- 
sumer goods not commonly sold by weight or ane. 
PHK Corp. v. Chohamin. App. Div. ...................- 
Administrative searches are controlled by the Fourth 
Amendment just as are searches for criminal evidence 
and they are presumed invalid unless authorized by search 
warrant, except when the subject matter is in an area of 
long-term, traditional governmental regulation (such as 
liquor or firearms) or when an emergency or public-health 
danger is presented; the films herein do not fall within 
either exception. PHK Corp. v. Chohamin. App. Div. .. 625 


SEC 
Corporations. Biesenbach v. Heidelberg, inc. 3d Cir. .. 16 
SECURITIES 
Deepen statute. Marrinan v. Stone, Inc. U.S. 
| ORE NG Oe RE Core mera reer neerre 218 


Fraud against brokers, short selling scheme. an 
States v. Naftalin. U.S. Supreme Ct. .................. 


SECURITY INTERESTS 

Federal lien, private lien, priority, SBA, FHA. United 
States v. Kimball Foods, Inc. U.S. Supreme Ct. ...... 401 
SELF-INCRIMINATION 


Since Lakeside v. Oregon, any trial court now faced 
with the dilemma of co-defendants’ exercising contrary 
options may confidently proceed to give the charge (on the 
election of a defendant not to testify) as to all defendants 
and remain free from constitutional error; the course 
taken by the trial judge here (prior to Lakeside) in giving 
the charge only on behalf of the co-defendant who re- 
quested it cannot be labeled reversible error. State v. 
WONG CC See AEN BE ao ods cis.0i.0- isin sisrdd.o-e ap yssniejdie byaivies sawed one 65 

The director of the Division of Alcoholic Beverage Con- 
trol’s use of questionnaires to all licensed solicitors in the 
wholesale liquor industry as an investigative tool into 
alleged illegal practices is upheld, subject to a clear ex- 
pression by him that plaintiffs’ Fifth Amendment rights 
will be respected. Gillhaus Beverage Co., Inc. v. Lerner. 
SSCUCIINC ee ie i.e: sac ascve'eynre 5:6 oi eicceie{Siale nisie win ore dioscuiarsin sie 109 

Defendant’s act of crossing the threshold of the police 
station, without more, did not convert a noncustodial situ- 
ation into a custodial one within the contemplation of Mir- 
anda and Oregon v. Mathiason. State v. Lutt. App. Div. 219 

Here, where no arrest or search took place, defendant’s 
handing the drugs over to the police in response to their 
interrogation in a custodial setting violated her rights 
under Miranda. State v. Mason. App. Div. ............ 230 

Defendant had a right to his trial jury’s consideration of 
the credibility of his confessions unhampered by knowl- 
edge of the court’s prior ruling on their voluntariness; the 
denial of this right by the prosecutor’s improper remarks 
here, where the confessions were the linchpin of the 
State’s case, was reversible error. State v. Bowman. App. 
irate ia afepsrctinyne stile sich ela eras ciara acd ae iene, Ceol 252 

State v. Hale, which held that, in the event of a retrial, 
a second Miranda hearing was appropriate, does not man- 
date a new trial here, where defendant’s inculpatory state- 
ment was found admissible prior to the aborted initial 
trial by a fact-finder other than his trial jury, any error 
below was condoned by his counsel’s acquiescence in the 
stipulation that ‘‘the law of the case applies,”’ and there is 
no suggestion of any additional proofs to be considered; 
any error in not affording a second Miranda hearing at 
the retrial was technical at best, and clearly incapable 
of producing an unjust result. State v. Lopez. App. Div. 357 


SENTENCING 
Murder, non vult plea. Corbitt v. New Jersey. U.S. Su- 
preme Cera sir saieraly diss Sd awa ole avila Gina a Boe scene ses 6 
In view of defendant’s youth, his lack of any prior crim- 
inal record, his severe physical and personality problems, 
and the isolated nature of this flurry of offenses (entering, 
larceny, and robbery), the objective of sentencing in his 
case should be more toward rehabilitation, and the mini- 
mum-maximum sentence at State Prison represents a 
clearly mistaken exercise of discretion; an appropriate 
sentence here is one for an indeterminate term at the 
Yardville Correctional Center. State v. Rivera. App. Div. 24 
Bank robbery statute, criminal procedure. United States 
v. Busic, United States v. La Rocca. 3d Cir. ........... 43 
A trial court, of course, may consider intoxication as a 
mitigating circumstance when sentencing. State v. Stasio. 
RONAN 5 ooinsasa'e a /cina s.vnidiardieicwiaies dmaseie nisi niocdiaisiasre 173 
The multiple-offender law serves to increase the maxi- 
mum sentence that may be imposed—it does not authorize 
a separate, consecutive sentence; the trial judge should 
have only imposed one sentence for the robbery (which 
was the subsequent conviction that activated the multipie- 
offender law, and which doubled or tripled as a potential 
sentence because of defendant’s prior convictions) and one 
for the armed feature. State v. James. App. Div. ..... 207 
Although a defendant whose record reveals only that 
he received supervisory treatment and a conditional dis- 
charge for a prior drug arrest (for which he is eligibie 
only once) should be regarded generally as a first offender 
for sentencing purposes, the drug offense that resulted in 
supervision and discharge is part of his personal history, 
to be revealed for purposes of sentencing provided it is not 
given the weight of a criminal conviction. State v. Marzolf. 
POC CN, Sore eins vei idicnnd cares ocean ete euencas 293 
The atrocious assault and battery and resisting arrest 
for which defendant was convicted are reprehensible, but 
sentencing discretion needs to be exercised in the context 
of all the attendant circumstances and relevant consider- 
ations; in light of defendant’s demonstrated character and 
previous freedom from criminal involvement of any na- 
ture whatever, his reaction to the situation can be under- 
stood as an emotional reflex to what he perceived as an 
imminent threat to his father, and the custodial sentence 
—_— modification to probation. State v. Blnton. App. 
Div 306 
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Remands. United States v. Delpiano. 3d Cir. ....... 

ay soy tery ee cay sae Be SD 
sex offense, which took place at about the same time, was 
the same person is not sufficient to stamp the armed rob- 
bery as sex-motivated, and the trial judge’s denial of de- 
fendant’s petition for post-conviction relief to make the 
sentence for armed robbery concurrent with, rather than 
consecutive to, the sentences for the sex-related crimes 
is affirmed; State v. Gibson distinguished. State v. War- 
field. App. Div. ncaa cdcinideedkeasdeanaeuseae ne masaeesad 347 

N.J.S.A. 2A:168-1 contains no restrictive provision against 
consecutive terms of probation, and the trial judge prop- 
erly imposed the second consecutive five-year ours of of 
probation here, as well as the special condition of proba- 
tion that defendant complete an in-patient drug wana" 
tion program. State v. Monaco. App. Div. ............. 

Defendant’s sentence is modified to provide credit ie 
the 61 days he spent in a Nevada jail reaidiing extradition 
to New Jersey; to the extent that State v. Sinacore is con- 
trary to the rule expressed here and in State v. — 
it is overruled. State v. Johnson. App. Div. ........-..- 

Plain error in not ordering a competency hearing an 
sponte has not been shown here, where the trial judge’s 
conclusion—that defendant, despite his psychiatric prob- 
lems, understood what he was doing in pleading guilty 
and entered the plea voluntarily—is fully supportable on 
the record, no issue concerning defendant’s competency 
to enter the plea was ever raised by defense counsel, and 
defendant has not shown by clear and convincing evidence 
that he lacked competence to tender a guilty plea. — 
Vi NORD ADDS DIG eo oncc sccnstsccosasasdsneccasegaas 

An order suspending the unserved time of icfendant’s 
sentence and placing him on probation was reversed three 
years later; defendant’s guarantee against double jeopardy 
requires that his resumed custodial sentence receive credit 
for the time he served the probationary sentence. State v. 
WHERIIR, Ave DW a ois oisicies cwverncesdciesantendscasens adi) 

Under R. 3:21-8, a defendant is entitled to credit on the 
term of a custodial sentence for time served in custody 
out of state as the result of his resisting extradition to 
face prosecution of the crime for which the custodial _ 
tence is imposed. State v. Lynk. Law Div. ............ 

An appellate court must explicate its rationale in aa 
taking to reduce a sentence where further review of its 
action may be had; while it is quite possible that the 
Appellate Division had factors such as deterrence in mind 
here, its lack of articulation of its reasons for overthrow- 
ing the judgment of the sentencing judge makes it impos- 
sible to justify the appellate action for which such a find- 
ing was prerequisite. State v. Whitaker. Supreme Ct. .. 529 

Although an appellate court has the power to modify 
any criminal sentence that is manifestly excessive, even 
when it is within statutory limits, the power should be exer- 
cised sparingly and only upon a clear showing of abuse 
of discretion, having in mind the safeguards erected on 
the civil side of the law as to interference with a judg- 
ment expressed on the trial level. State v. Whitaker. Su- 
GION Oo adic einen dad oqcleaiasends aa) Sewn se aes eae 529 

The variables mentioned in State v. Ivan as suggesting 
primary attention to the offender vis-a-vis the offense do 
not exist in this case (except perhaps as to the offender’s 
age), and the sentencing judge here very properly gave 
paramount concern to the magnitude of the crime and the 
deterrence of others; the Appellate Division’s modification 
is reversed, and the sentences imposed by the trial judge 
are reinstated. State v. Whitaker. Supreme Ct. ....... 529 

It was error to reduce defendant’s custodial! sentence 
once it was found that his state of health did not require 
his immediate release from prison under R. 3:21-10(b)(2); 
the trial court clearly had no jurisdiction in this respect, 
since the motion for reduction was not made within the 
time limitations set forth in R. 3:21-10. State v. Sanducci. 
DOI ios hciccidic ccinsedincndedsasanceqaadasuacaate 559 

Since N.J.S.A. 2A:151-5 does not describe a separate 
substantive offense, but merely offers a sentencing judge 
an opportunity to enhance the sentence for certain sub- 
stantive crimes where the defendant was armed, bifurca- 
tion of the punishment here into terms of incarceration for 
the robbery and probation for the armed feature created 
an illegal sentence. State v. Kirchoff. App. Div. ...... 575 

Postsentencing Parole Commission policy change, col- 
lateral attack. United States v. Addonizio. U.S. Supreme 
Ci ses ciseswscavaussttedioasescsneenéeuneuoadadiaaae 599 


SEPARATION OF POWERS 

The Legislature may not validly grant to an administra- 
tive agency or any member of the executive branch of 
government the power to adjudicate and punish contempts 
of a criminal nature; this does not leave a judge of com- 
pensation at the mercy of a recalcitrant attorney—the 
Legislature intended that contempts in the Division be 

punished, and contemptuous conduct may be controlled 
| resort to the courts. Wright v. Plaza Ford. App. Div. 17 


SEVERANCE 

No need for a severance exists until the defendant makes 
a convincing showing that he has both important testi- 
mony to give concerning one count and a strong need to 
refrain from testifying on the other. State v. Reldan. Law 
Div. 542 
Where, as here, evidence of one crime would be ad- 
missible at a separate trial of another crime to show 
identity, defendant will not suffer any additional prejudice 
if the two offenses are tried together. State v. Reldan. 
EUS is bts cataceactick puss vaeddwcadios weaweausoues 542 


SINGLE-CONTROVERSY DOCTRINE 

Since the circumstances of the marital tort and its poten- 
tial for money damages were relevant in the matrimonial 
proceedings, the claim should not have been held in abey- 
ance; it should under the single-controversy doctrine, have 
been presented in conjunction with that action as part of 
the overall dispute between the parties in order to lay at 
rest all their legal differences in one proceeding and avoid 
the prolongation and fractionalization of litigation. Tevis 
V2 A Oui SUPROOION OE ois a. dave cacawsecohecec deesakaven 389 
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SOCIAL SECURITY 
Supplemental security income benefits, international 
travel. Califano v. Aznavoriam. US. Supreme ¢ ee 29 
Retirement benefits, self employment income. Shore v. 
Califano, Secy. H.E.W. 3d Cir. 54 
The bar imposed by 42 US.C.A. 407 against the use of 
any legal process to reach all social security benefits is 
broad enough to include all claimants (including, as here, 
a state), and the patient, and not the Division of Medical 
Assistance and Health Services, is entitled to her lump- 
sum check for widow’s benefits; if her total assets exceed 
$1,500, she will either become ‘ineligible for Madicaid or 
apply the excess to the cost of her medical care. ~ 
v. N.J. Dept. of Human Services. App. Div. .......... 
Insured, constitutional law. Hryokowian (a/k/a fiyrek. 
owian) v. Califano. U.S.D.C. 268 


SODOMY 

State v. Lair has been implicitly overruled insofar as it 
affirms the criminality of consensual homosexual sodomy 
between adults; the case is appropriate for retroactive 
application of the State v. Saunders holding since de- 
fendant asserted the defense of consent at trial, the case 
was pending on direct appeal when Saunders was decided, 
and the change in the law was to defendant’s nme" 
Nt > REI BORD, cop cocdnincssevsanconcseissnens 

There is no basis for differentiating between Ae No 
and consensual sodomy between unmarried persons; 
protect the privacy of sexual conduct between consenting 
adults, a charge of violating N.J.S.A. 2A:143-1 must in- 
clude ‘the use of force as an essential element. State v. 
7 ee eee eee 347 


SOVEREIGN IMMUNITY 
Administrative Procedure Act. Jaffee v. United a 
3d Cir. 
Tahoe Regional Planning Agency, legislation omnia, 
jurisdiction, inverse condemnation. Lake Country Estates, 
Inc. v. Tahoe Regional Planning Agency. U.S. Supreme 
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Torts, full faith and credit. State of Nevada v. Hall. 
US. Supreme GOs BceSeSESwéSCEescaswsesseosactesseesee 281 
SPECIAL INTERROGATORIES 


The trial court’s resort to the special interrogatories 
as formulated had the prejudicial potential here for lead- 
ing the jury to adverse findings on the ultimate issue of 
guilt, and this risk was greatly aggravated by submitting 
the special interrogatories to the jury prior to and wholly 
apart from its final deliberations on a general verdict 
pursuant to complete instructions governing all aspects 
of the case; the error was not harmless, and its commis- 


sion requires a reversal. State v. Simon. Supreme Ct. .. 308 
SPECIALIZATION 

Monmouth Bar Views On Specialization ............... 1 
SPEEDY TRIAL 

The assertion of a speedy-trial claim is precluded by a 
proper guilty plea. State v. Garoniak. App. Div. ...... 76 

Habeas corpus. United States ex rel Weiss v. Degnan. 
SMS SELL CRS ete KEReust hiss schesssdbhancsSeubesebebeee 367 
STANDING 


The entire situation here—where the foster parents have 
been loving parents to the five-year-old girl ever since she 
was placed with them after her natural mother attempted 
to murder her when she was eight months old—embraced 
such a potential for harm that it should not have been de- 
cided on a cold investigative and social record; it was a 
gross abuse of administrative discretion for DYFS to 
refuse to provide standing to the foster parents and accord 
them a hearing prior to making the determination to re- 
turn the child to her natural mother. Doe v. DYFS. App. 
NE EGRESS ESESESGRSR CES ELSES CEN EES SE ebaxbeeaeeeeseL Ae 269 

W.C. v. P.M. is distinguished, and the sweeping state- 
ment in that case suggesting that foster parents lack 
either standing or protected interests so as to entitle them 
to insist on a plenary hearing, as a precondition to a 
decision by DYFS concerning the removal of foster chil- 
dren, does not apply to all foster parents in all situations. 
RD Ws SURED: TOW, oss cc nccese acesevesssescees 269 


STATE ACTION 
Telephones, civil rights. Watson t/a Garden State 
ae v. Tenenbaum, Pres., N.J. Bell Telephone fn 


STATE CONSTITUTIONAL LAW 

The Institutional Construction Bond Act of 1978 approved 
in a referendum, which allocates amounts to different 
projects each to be administered by a separate depart- 
ment of the Legislature, does not comply with the single- 
object rule, and is beyond question unconstitutional. N. A 
Ass’n on Correction VRID. GV. cacvccccsacccces 


STATE EMPLOYEES’ AWARDS 

A public policy decision of the Governor or Legislature— 
such as, here, the Governor’s veto, acquiesced in by the 
Legislature, of the appropriation for the state meat and 
poultry inspection program—may not be the subject mat- 
ter of an award under the State Employees’ Awards Pro- 
gram. Alampi v. Sussman. Supreme Ct. .............. 465 


STATUTES 

The Law Division opinion is affirmed; additionally, the 
fact that the amendment here was apparently the result 
of a legislative oversight in drafting the original law does 
not derogate from the propriety of applying the principle 
of unitary construction of legislation to both the original 
and amendatory statutes for purposes of adjudging their 
constitutional vulnerability as special. Clark v. Byrne. 
NRCG Gr eukssecestnvbednscebsscnshhateescssseced 139 


STRICT LIABILITY (see also Products Liability) 

Whether this claim is viewed as sounding in negligence 
or strict liability makes no difference: the ‘“‘defect,” be it 
one of manufacture, design, or failure to warn, must be 
in existence at the time the product is placed in the 





stream of commerce; the obligation to maintain the mfil 
in a safe condition must rest with the customer. —— 
v. N.J. Manufacturers Ins. Co. App. Div. .............. 
Strict liability and liability based on implied PEER 
cannot apply to this case, in which the injured plaintiff 
was not the buyer, lessor, or ultimate user as recipient 
from a buyer or lessor, but was specifically hired to test 
the product supplied, which product, although it had been 
patented, advertised and demonstrated, had never been 
sold or leased. Woods v. Luertzing Corp. Law Div. ... 466 
Neither fundamental justice nor prior decisions dictate 
an extension of implied warranty liability under the UCC 
or strict liability in tort to the activities of defendant en- 
gineer, who prepared the construction specifications for 
plaintiff’s parking lot’s lighting system and supervised its 
installation. Union College Bd. of Trustees v. Kennerly, 


Slomonson & Smith. Law Div. ..................006: 510 
SUBPOENAS 

Business record, fifth amendment. In Re Grand Jury 
Empanelled Feb. 14, 1978. 3d Cir. ................2500- 507 


Where, as here, the validity of a grand jury subpoena 
duces tecum is challenged, counsel for the State need 
only represent to the court that a grand jury investigation 
has been commenced, and recite the nature and subject 
matter of the investigation; insofar as relevancy is con- 
cerned, all that need be shown by the State is that the 
documents subpoenaed bear some possible relationship, 
however indirect, to the investigation. Hilltop Private Nurs- 
ing Home v. State of N.J. App. Div. ................ 520 


SUBROGATION 

There is no language in N.J.S.A. 39:6A-1 et seq. that 
remotely suggests that an insurer is barred from bringing 
a subrogation action against the owner or operator of a 
motor vehicle that is not insured in accordance with the 
provisions of the act. Newson v. The Hertz Corp. App. 
Div. 

To the extent that the insurance company’s claim “a 
subrogation here includes benefits accrued and paid sub- 
sequent to December 31, 1974, those payments need not 
be reimbursed by defendants. Prudential Property & Cas- 
ualty Ins. Co. v. New Hampshire Ins. Co. Law Div. .. 595 


SUBSTITUTED SERVICE 

After plaintiffs make adequate efforts to locate the al- 
leged driver in the hit-and-run accident (who could be said 
to be reasonably apprised of the possibility of a lawsuit), 
his due process rights will not be infringed by an order 
allowing substituted service of him on the insurer of the 
automobile. Austin v. Millard. App. Div. .............. 49 


SUNSHINE LAW 
The single circumstance that the resolutions in question 
had previously been set aside, because deliberations con- 
cerning them had occurred at a non-public meeting pre- 
ceeding the public meeting at which they were first 
adopted, does not, without more, invalidate the action 
taken at the special meeting (for which there was good 
and sufficient notice) or the scheduled regular meeting. 
La Fronz v. Weehawken Bd. of Education. App. Div. .. 11 
In the latest amendment to the Tenure Employees Hear- 
ing Law, promulgated shortly after adoption of the Open 
Public Meetings Law, the Legislature manifested its in- 
tention to exclude the public from the local school board 
deliberations as to probable cause in disciplinary matters, 
even in the face of a demand for an open meeting by the 
affected tenured employee; plaintiff will receive a public 
hearing on the merits before the Commissioner of Educa- 
tion. Cirangle v. Maywood Bd. of Education. Law Div. 163 
The prerequisites for an ‘‘“emergency meeting’’ were not 
present here: the board of education had sufficient ad- 
vance notice that the municipal council would supply an 
answer to its fiscal problems to make provision by appro- 
priate planning to give 48-hours’ notice of a meeting on 
either Dec. 8 or 11; even if the cost of compliance were 
as large as envisioned by the superintendent, viewed 
against the total budget involved and the importance of the 
purposes of the Open Public Meetings Act, it should have 
been incurred. Jenkins v. Newark Bd. of Education. Law 
Div. 299 


SUPERVISORY TREATMENT 
An appeal may not be taken from a court of limited juris- 
diction before the entry of a judgment of conviction; if 
defendant, who herself invoked the court’s discretion to 
obtain the benefits afforded by N.J.S.A. 24:21-27, desired 
to test the municipal court’s findings of guilt of unlawful 
possession and use of marijuana, it would have been ap- 
propriate for her to permit the entry of judgment and then 
pursue her appeal—she would not have been precluded 
from moving for supervisory treatment in the Superior 
” if her appeal were unsuccessful. State v. L. R. Law 
SSEESTSSR SPEEDS ESSE RSOA SES OOSEDS Soekesersseaees bs 511 


SURETIES 

R. 4:42-9(a)(6) has been strictly construed to limit its 
application only to true liability and indemnity insurance 
policies, and the court has no authority to award counsel 
fees here, where the contract in question is a surety con- 
tract that does not mention counsel fees. Middletown Twp. 
v. Colen. Law Div. 50 

Stock Exchange rules, private federal right of action. 
Briotte v. Merrill Lynch, Pierce, Fenner & Smith, Inc. 
SUMPMORS Thc SeGh i oak ancccubsewesscheswebssesuseucese uses 391 


SURVEYORS 

The work of a surveyor in preparing surveys to effect 
the placement of houses, garages, and driveways relates 
to the design and planning of an improvement to real 
property within the meaning of N.J.S.A. 2A:14-1.1; there 
was adequate proof here that defendants had negligently 
prepared land surveys. Commonwealth Land Title Ins. Co. 
Oe NU sy skacnnss oss0i~sexeueniseee~se 494 


SUSPENSION OF PROCEEDINGS 

Defendant, whose thoroughbred horse trainer’s license 
was revoked because he was arrested for possession of 
controlled dangerous substances (not intended for or 
related to human consumption) after an investigation pre- 
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cipitated by the finding of drugs in the blood of his race- 
horse, does not fall within the class of persons for whom 
N.J.S.A. 24:21-27 was intended; his application for condi- 
tional-discharge status is denied. State v. Dolce. Lav; 


BP Foss eu shaweeesuan pe sbwhresansaees on eewslepinsee ces 237 

TAXES : 
Corporate reorganizations, I.R.C. Sec. 483. Vorbleski v. 

Commissioner of Internal Revenue. 3d Cir. ............ 16 


The substantial use of the property as a summer resi- 
dence or vacation spot for those who do the charitable 
work of the religious corporation elsewhere mandates that 
it be denied tax exemption, except for the chapel and the 
land necessary for its enjoyment (not in excess of five 
acres). Borough of Harvey Cedars v. Sisters of meee | 
OF Bt eRe ANID: TI So cine o10155i5 05s 0050 0400 njoee nner 

Respondents intended their mobile home to be a a 
manent accession to their freehold, and it is therefore 
taxable as real estate; Manhattan Trailer Court v. . 
Bergen distinguished. Bell v. Corbin City. App. Div. .. 

Abolishing Corporation Income Tax for More eicient 
Use of Capital, by Arnold C. Harberger ................ 

Estate taxes, alternative income tax, longterm Pret 
gains, charitable set aside. United California Bank Co. 
Executors v. United States. U.S. Supreme Ct. .......... 68 

Despite its name and principal financing by the State, 
the New Jersey Institute of Technology remains in the 
eyes of the law essentially an instrumentality of the City 
of Newark as part of its school district; as property of a 
local school district not used for private purposes, the tax 
exemption granted by N.J.S.A. 54:4-3.3 applies. N.J. Inst. 
of Technology v. City of Newark. App. Div. .......... 123 

Constitutional law, establishment of religion, schools. 
Public Funds for Public Schools of New Jersey v. Byrne. 
RON anne ccwenseceneb cies ao sins aoeeanesew sake 135 

Inventory accounting. Thor Power Tool Co. v. Commis- 
sioner of Internal Revenue. U.S. Supreme Ct. ........ 148 

Corporate liquidation, basis, residual valuation method. 
R. M. Smith, Inc. v. Commissioner of Internal Revenue. 
DRO cass sossws sve on sia vee kok ae ee wie need acum sciieakioe 177 

Objectively determined clear market value is the proper 
measure of the beneficial interest subject to the transfer 
inheritance tax, and neither the hypothetical seller nor the 
hypothetical buyer would have any interest at all in the 
widow’s prospective tax liability on her annuity; the de- 
nial of the executor’s claim of the right to take as a reduc- 
tion the commuted value of all estimated federal income 
taxes that would thenceforth be payable by the widow 
upon her annual receipt of the survivor’s annuity pay- 
ments is affirmed. In re estate of Romnes. Supreme Ct. 221 

A pension received by a nonresident from a pension plan 
in New Jersey is subject to the Gross Income Tax Act. 
Attorney General’s Formal Opinion No. 5 - 1979 ...... 294 

As far as the taxability of receipts from storage charges 
are concerned, cancelled stock certificates and miscel- 
laneous related documents constitute corporeal personal 
property; respondent’s charges for their storage are sub- 
ject to the sales tax imposed by N.J.S.A. 54:32B-3(b)(3). 
Registrar & Transfer Co. v. Director, Div. of Taxation. 
PBI ors ox sons sno saison soe vn ein nsaeice we aane nesses seh eee 303 

The county’s appeal from a municipal tax assessment, 
asserting that an exemption had been wrongfully denied, 
should have been filed with the county board of taxation. 
Bergen County v. Borough of Paramus. Supreme Ct. .. 330 

Something more than ownership must be established 
under N.J.S.A. 54:4-3.3, which exempts from taxation 
county property used for public purposes; ‘‘used’’ means 
actual use or a present intent to devote the property to a 
public use within a reasonable length of time. Bergen 
County v. Borough of Paramus. Supreme Ct. .......... 330 

If land serves as a buffer zone, it may perhaps be 
deemed to be used for a purpose associated with the use 
of the adjacent property; no record has been made here 
describing the relevant factors in this respect, and (in 
view of all the circumstances, and since public bodies and 
public funds are involved) the matter should be remanded 
to the Division of Tax Appeals for a plenary hearing. Ber- 
gen County v. Borough of Paramus. Supreme Ct. .... 330 

Automatically vended food and drink products such as 
milk, sandwiches, and the like are not taxed by N.J.S.A. 
54:32B-3(c); automatically vended carbonated soft drinks, 
candy and confectionery are taxed by N.J.S.A. 54:32B-(a) 
when the retail sales price is 10¢ or more. Automatic 
Merchandising Council of N.J. v. Glaser. App. Div. .. 333 

The ‘‘material injury’’ test should be given a meaning 
devoid of any association with the now-rejected ‘‘institu- 
tional doctrine,” and the exclusion in N.J.S.A. 54:11A-2 of 
“chattels so affixed to real property as to become part 
thereof and not to be severable or removable without ma- 
terial injury thereto” should be taken to mean only those 
chattels the removal of which will do irreparable or serious 
physical injury or damage to the freehold; these construc- 
tion cranes, mounted and readily movable on tracks, are 
personal property and not subject to local taxation. City o 4 
Bayonne v. Port Jersey Corp. Supreme Ct. ........... 

Although additional issues raised (such as the sales oe 
paid when the mobile homes were purchased, and their 
financing under security agreements apparently under the 
UCC) are not ripe for determination on the record here, 
they do suggest the need for early legislative consideration 
in the light of the holding in this case. Koester v. Hunter- 
don County Bd. of Taxation. Supreme Ct. .......... 341 

Although a municipality is not obliged to send separate 

tax bills to the respective owners of the building and the 
a: there is nothing to preclude it from doing so without 
waiving its lien on the land and its improvements for the 
total assessed value of the parcel. Koester v. Hunterdon 
County Bd. of Taxation. Supreme Ct. ................ 341 

The language in Nelson Cooney that mobile homes ‘‘are 
not taxable . . . as either real or personal property’’ is 
inappropriate when applied to modern mobile homes placed 
on sites with a view to remaining there permanently as 
family dwellings; the mobile homes in Solitude Village, 
with all of the facilities of conventional homes, are tax- 
able as real property within the contemplation of N.J.S.A. 
54:4-1 et seq. Koester v. Hunterdon County Bd. of Taxa- 
tion. Supreme Ct. 341 
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TAXES, Cont’d 
N.J.S.A. 54:10A-19.2(a), which provides for an appeal 
to be filed with the Division of Tax Appeals within three 
months after any decision of the director, regulates the 
time to appeal from a final assessment under the Corpor- 
ation Business Tax Act. Vicoa, Inc. v. Director, Div. '- 
Taxation. App. Div. 
The veterans’ deduction granted under the Local coe 
erty Tax Law constitutes a valid classification and does 
not unconstitutionally discriminate on religious grounds 
against appellant, a conscientious objector during World 
War II who was assigned to “work of national importance”’ 
in lieu of military service. Darnell v. Moorestown Twp. 
PREM eee Noire sists ath Sia aaa ueioee ea 466 
The judge of the Division of Tax Appeals made no spe- 
cific finding, clearly required in the circumstances, as to 
what part of the property was wetland and what part was 
high ground; further, he erroneously assumed that the 
Wetland and CAFRA restrictions represented a cloud on 
title. Forsyth v. Lacey Twp. App. Div. ................ 494 
State energy tax, electricity, interstate commerce. Ari- 
zona Public Service Co. v. Snead, Director of Revenue 
Division, Taxation and Revenue Department of New Mex- 
MOO: TOS) BUPEOINS Cle osicis coees sac ccicssccseeccesas 496 
State property tax, cargo containers, foreign commerce. 
_ Line, Ltd. v. County of Los Angeles. U.S. Supreme 
96 
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Proposed Rules of Tax Court of New Jersey 505 

Temporary disability benefits are excludable from gross 
income under the New Jersey Gross Income Tax Act. At- 
torney General’s Formal Opinion No. 9 - 1979 530 

Clearly, the judge of taxation was not obliged as a mat- 
ter of law to base his determination of true value on the 
building’s actual construction costs; in light of the town- 
ship assessor’s testimony as to the bank building’s eco- 
nomic obsolescence, the determination as to true value 
is well grounded in substantial credible evidence. Bostian 
v. Franklin State Bank. App. Div. .................... 545 

The Marriage Penalty Or the High Cost of Being Mar- 
ried, by Joyce M. Usiskin 595 

The fact that the resulting-trust technique was employed 
here, apparently as the result of poor legal advice, cannot 
itself, under these circumstances, defeat appellant’s legiti- 
mate interests; she was the equitable owner of one-half of 
the property, title to which was in the name of decedent, 
from the very outset of this transaction and continued as 
such to the date of decedent’s death. In re estate of Rauch. 
DIG, corse cos ine wiv ienaiv ase aiaiesliee a was ve: oN aeenGeuNae 573 

Statute of Limitations, refund claim. Six — Con- 
tracting Corp. v. United States. U.S.D.C. 

Tax Court Rules 


TAXIS 

The Law Division opinion invalidating a municipal ordin- 
ance that imposed high fees for the right to operate taxis 
is affirmed for the reasons expressed therein; also, N.J 
S.A. 48:16-2, which limits such fees to $50 in a municipality 
in a county of the first class with a population of less than 
20,000, appears to be applicable to defendant borough. 
Taxi’s, Inc. v. Borough of East Rutherford. App. Div. .. 24 


TELEPHONES 


Defendant’s threatening to kill the complaining witness 
during the telephone conversation was not proscribed by 
any subsection of N.J.S.A. 2A:170-29 (subsection 4 pro- 
hibits the ‘‘repeated’’ making of molesting phone calls); 
such behavior is usually and properly punishable under 
N.J.S.A. 2A:113-8, but the grand jury refused to indict, 
and defendant will not be found guilty of violating a dis- 
orderly persons statute that does not encompass his con- 
duct. State v. McGrantham. Law Div. 255 

The surrounding circumstances here, where defendant 
was charged with threatening the life of the victim by 
telephone calls to the victim’s brothers and girlfriend at 
his home, were such that the jury could properly find a 
“threat” within the meaning of N.J.S.A. 2A:113-8, in spite 
of the fact that the calls referred to the victim’s death 
but were not directly communicated to him. State v. Mi- 
MARES MMAR TD ING 5 oie Sie s%esials sae wisie a wasieaass sie sive etare S.saiere 494 


TEMPORARY DISABILITY BENEFITS 

New Jersey statutes which limit temporary disability 
benefit payments to pregnant women to an eight week 
period surrounding child birth is invalid under amend- 
ments to the Federal Civil Rights Act. Attorney General’s 
Formal Opinion No. 2 - 1979 198 


TORT CLAIMS ACT 

The trial judge erred in holding the board of education 
immune from suit by reason of ‘‘the exercise of discretion 
as set forth in N.J.S.A. 59:2-3”; the conduct complained 
of—requiring the infant plaintiff to participate in a hockey 
game in an area too small for the purpose and without 
requiring protective equipment—is clearly not the type 
of high-level policy decision contemplated by that section 
of the Tort Claims Act. Sutphen v. Benthian. App. Div. 163 

If the traffic lights were not functioning at the time of 
the accident, the intersection was like numerous other 
unregulated intersections, and both drivers were required 
to use due care in negotiating it; the manner in which 
each proceeded indicates that the property was not used 
with due care—as such, a “dangerous condition’’ could not 
have existed, and it is difficult to see how the absence 
of a traffic light in any way contributed to the accident; 
Bergen v. Koppenal distinguished. Lytle v. City of New- 
ark. Law Div. 299 
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TRADEMARKS 

Secondary meaning, priority. Scott Paper Company v. 
Scott’s Liquid Gold, Inc. 3d Cir. ................... eee ee 19 
TRADE NAMES 

Optometry, equal protection, First Amendment. Fried- 
man v. Rogers. U.S. Supreme Ct. .................... 233 
TRANSPORTATION 


Appellants’ argument that subsidies received by a car- 
rier from the federal or state government are to be con- 
sidered revenue in determining whether a loss exists for a 


particular calendar year from providing passenger service 
is without merit; the 10% increase in passenger fares au- 
thorized by the Commuter Operating Agency is —r 
In re Commuter Operating Agency. App. Div. ........ 


TRESPASS 

The fact that an NLRB election was taking place in the 
private hospital does not mean that the State is pre- 
empted from enforcing its trespass laws; the persistent 
refusal of the association’s attorney and president to leave 
the hospital (after they and the hospital’s attorney and 
administrator had left the voting area at the request of 
the NLRB representatives) pursuant to several requests by 
the hospital administrator rendered them willful tres- 
passers within the interdiction of N.J.S.A. 2A:170-31. State 
Vs DAES AINSI oso cocic cicosicinscccisciseccwadcescee 255 


TRUCKS 

A truck found in excess of the weight listed in its out-of- 
state certificate of registration is not in violation of the 
New Jersey Overweight Statute. Attorney General’s Form- 
al Opinion No. 11 - 1979 


TRUSTS 

Even assuming, arguendo, that an analogy should be 
drawn between the contract language in this private- 
sector construction project and the Trust Fund Act, the Act 
would not make a public prime contractor liable to a sup- 
plier of a subcontractor where, as here, the prime con- 
tractor has applied the project funds to pay its subcon- 
tractors. Houdaille Constr. Materials, Inc. v. AT&T. Law 
WING aes ose aan Re aeons, vn ea ane) Oeeow ca oReletiee Ks 330 

Neither the contract nor the course of conduct of the 
owner and the prime contractor pursuant to the contract 
demonstrate any fiduciary duty on the prime contractor’s 
part to seek out the supplier of a subcontractor to ascer- 
tain if in fact payments to it were current, and there is no 
consideration of public policy or interest in this matter 
that could or should impel the imposition of a trust on 
behalf of plaintiff. Houdaille Constr. Materials, Inc. v. 
PERE RW) PW esis ssa dieicce cic oc okewa'devciweueveetese's 330 


UNAUTHORIZED PRACTICE OF LAW 


Employee benefit planning. Unauthorized Practice Opin- 
ion No. 22 41 

Employee benefit planning. Unauthorized Practice Opin- 
ion No. 22, Revised. 246 


UNEMPLOYMENT BENEFITS 


Giving a liberal interpretation to the word “contract” 
in the Special Unemployment Assistance Act, claimant, 
who was employed in an instructional capacity by an edu- 
cational institution and had an “understanding” that she 
would return to work in the fall, is not eligible for SUA 
benefits. Schoenfeld v. Bd. of Review and Lakewood Bd. 
OP GUCAONS ADD. DIV so... 0ccescsecccccsesccssescseses 22 

The plain language of the federal statute is applicable 
to bar appellants’ rights to unemployment compensation 
after the date that they were notified of their reassignment 
as nontenured teachers under Title I for the subsequent 
school year, and for their efforts to find work before that 
date were insufficient to constitute compliance with the 
“availability for work’’ prerequisite. Calamusa v. Bd. of 
Review; Holstein v. Bd. of Review. App. Div. .......... 95 

The August notice of determination of disqualification 
was completely deficient as notification to the employer 
of any eligibility of the employee to September unemploy- 
ment benefits; since the Division of Employment Security 
was advised of the employer’s desire to appeal within ten 
days from the time the employer was first notified of the 
payments, the appeal was timely. General Bowling Corp. 
V. Bd: OP Review, ADD DIV. ....:.00cccinccscccsscecesss 280 

This isolated act of minor violence, which was not in- 
tended to and did not injure, committed in a spontaneous 
response to the cumulative effect of a persistent course of 
highly provocative conduct, did not constitute misconduct 
within the meaning of N.J.S.A. 43:21-5(b), and claimant 
should not have been disqualified for unemployment bene- 
fits. Demech v. Bd. of Review. App. D 467 

The Appeal Tribunal and the ale - Review of the 
Division of Unemployment and Temporary Disability In- 
surance, Department of Labor, have the jurisdiction and 
the power to review administrative determinations con- 
cerning penalties imposed for false representations pur- 
suant to N.J.S.A. 43:21-16(a); since claimant was denied 
procedural due process here, the penalty imposed on him 
is vacated, without prejudice to the Division to reinstitute 
proceedings in proper fashion. Malady v. Bd. of Review. 
PRAIRIE occa ois. s dis oe: Saini ds ielores1s,sjctasbia.slaiecneia ed sisideeol Kels ecciels 490 

fenton has not carried his burden of showing a con- 
nection between his work and the termination of his 
employment; the Board of Review’s conclusion—that leav- 
ing work to accept a “substantially more favorable posi- 
tion” does not constitute disqualification for unempioy- 
ment benefits—does not comport with the statutory test 
that provides for benefits in the case of a voluntary quit 
only if leaving the work is with good cause attributable to 
such work. Rider College v. Bd. of Review. App. Div... 491 

Strikes, preemption. New York Telephone Co. v. “— 
York State Department of Labor. U.S. Supreme Ct. 
ae due process, attorney’s fees. Ross v. Horn. a 

Bi Bases aves era’ levers mites: alpvsrOissaior ais. aeTar wine aie elaleia'e Saaiwincale cieaia’ 587 
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UNIFORM SUPPORT ACT 

Although defendant now resides in Connecticut, he was 
living in New Jersey when the complaint pursuant to Penn- 
sylvania’s Uniform Reciprocal Enforcement of Support Act 
was filed and process was served on him in New Jersey; 
the Juvenile and Domestic Relations Court was thus vested 
with continuing personal jurisdiction over him, and will 
exercise that jurisdiction to determine his support obliga- 
tions to his wife and children up to the time he was trans- 
ferred from New Jersey to Connecticut by his employer 
(a corporation authorized to do business in New Jersey 
that has a registered agent for service of process in this 
state). Sedelmeyer v. Sedelmeyer. Juv. and Dom. Rel. 
Mg ety dc tae cictacncive ces cater enna vecedeesaaveasuss 514 
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UNSATISFIED JUDGMENT FUND 

Incorporated within plaintiff’s “‘policy’”’ of self-insurance 
is the uninsured-motorist coverage required of all motor 
vehicle insurance policies; as a self-insurer, plaintiff is 
not a “ son” and is not entitled to recover 
from the Unsatisfied Claim and Judgment Fund. Trans- 
port of N.J. v. Watler. Supreme Ct. .................. 439 


UNIFORM COMMERCIAL CODE 
N.J.S.A. 12A:1-103 mandates the supplementation of the 
Uniform Commercial Code by principles of iaw and equity 
unless displaced by a particular provision of ‘the Code, 
and no section of article 9 displaces the doctrine of equit- 
able subrogation where it is properly invocable as a mat- 
ter of substantive law. Kaplan v. Walker. App. Div. .... 1 
The holder of an unperfected security interest in the 
motor vehicle can prevent the effectuation of the prima 
facie priority in it conferred on the debtor’s receiver un- 
der the UCC and the Motor Vehicle Law by invoking . 
remedy of equitable subrogation, which is extended to 
one who supplies funds to discharge an old lien where the 
new security, by fraud or (as here) mistake, turns out ” 
be defective. Kaplan v. Walker. App. Div. .............. 
citemhthaaaahnsas enue ks aad 
not by itself toll the UCC four-year statute of limitations, 
summary judgment should not have been entered against 
plaintiff, which contends that it had withheld instituting 
legal action in reliance on defendant’s unfulfilled promises; 
a plenary hearing should have been held to determine 
whether the conduct of the parties would equitably bar 
defendant’s defense of the statute of limitations. ne 
Laboratories, Inc. v. USM Corp. App. Div. .............- 
Security interest, buyer in the ordinary course ve 
business, honesty in fact, identification. Martin Marietta 
Corp. v. New Jersey National Bank. U.S.D.C. .. .-. 218 
Under N.J.S.A. 12A:2-20(2), in a transaction between 
merchants, a writing not signed by the party against whom 
enforcement is sought must refer to the prior agreement 
in language that should make it clear to the recipient 
that such an agreement is relied upon; the purchase orders 
here are not writings in confirmation of a contract, and the 
requirements of the statute of frauds are not satisfied. 
Trilco Terminal v. Prebilt Corp. Law Div. ............ 541 
The seller breached the contract here, and the buyer 
was entitled to cover by making, in good faith and with- 
out unreasonable delay, any reasonable purchase of goods 
in substitution for those due from the seller; the buyer 
may recover from the seller as damages the difference 
between the cost of cover and the contract price. Flavor- 
land Industries, Inc. v. Schnoll Packing Corp. a 
District Ct. 


UNSATISFIED JUDGMENT FUND 

The trial court did not have the authority to withhold 
interest here; that authority is vested in the Unsatisfied 
Claim and Judgment Fund Board and, absent a clear 
demonstration of an abuse of discretion, its failure to 
waive interest may not be disturbed. Wind v. Smith. APD. 
Div. 

The issue of compliance with the notice provisions of the 
Unsatisfied Claim and Judgment Fund Law is to be deter- 
mined by the court and not by a jury. Quinchia v. — 
GM ENP io die dv are eiciccviavenussteteadasane 
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VENUE 

Criminal law, Sixth Amendment, jury, fair cross section. 
Zicarelli-¥. Diets: USDC. 60. ccccscssccscsccnccseceece 367 
VETERANS 


The veterans’ deduction granted under the Local Prop- 
erty Tax Law constitutes a valid classification and does 
not unconstitutionally discriminate on religious grounds 
against appellant, a conscientious objector during World 
War II who was assigned to ‘“‘work of national importance” 
in lieu of military service. Darnell v. Moorestown Twp. 
INTO Ooo dcnigddvacacedecteseentnesineestarnecnete 466 


VICARIOUS LIABILITY 
When a party engages an independent contractor to carry 
on an activity that by its very nature involves a peculiar 
or high risk of harm to the contractor’s employees, the 
activity is not inherently dangerous as to such parties 
within the Majestic Realty non-delegability exception, 
whether the employee alone or with others is placed in 
— Donch v. Delta Inspection Services, Inc. Law 
eg Rada dis SaaheimiandaeeegheassSetecescudeadnsseus 254 


VOIR DIRE 

To the extent that the Third Circuit’s holding in Kiernan 
v. Van Schaik precludes trial court discretion, and requires 
that questions about the jurors’ connections with the in- 
surance business be asked even where there is no basis 
for assuming possible bias, it is rejected as persuasive 
authority; the trial judge did not err in refusing to ask the 
proposed questions here. Roman v. Mitchell. App. Div. 207 


WAREHOUSE RECEIPTS 
Exculpatory clause, negligence. Hayat, Albert d/b/a 
Aloha Trading Company v. M Z Enterprises. U.S.D.C. 218 


WARRANTIES 

Strict liability and liability based on implied warran- 
ties cannot apply to this case, in which the injured plain- 
tiff was not the buyer, lessor, or ultimate user as recipient 
from a buyer or lessor, but was specifically hired to test 
the product supplied, which product, although it had been 
patented, advertised and demonstrated, had never been 
sold or leased. Woods v. Luertzing Corp. Law Div. .... 466 

Neither fundamental justice nor prior decisions dictate 
an extension of implied warranty liability under the UCC 
or strict liability in tort to the acitvities of defendant en- 
gineer, who prepared the construction specifications for 
plaintiff’s parking lot’s lighting system and supervised its 
installation. Union College Bd. of Trustees v. Kennerly, 
Slomonson & Smith. Law Div. .................-20e08- 510 
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WARRANTIES, Cont’d 

The doctrine of implied warranty of liability applies to 
the construction of new homes by builder-vendors, whether 
or not they are mass-developers, and potability of the 
water supply is included within the items encompassed 
by the implied warranty. McDonald v. Mianecki. a 
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WELFARE 


N.J.S.A. 44:8-117 does not authorize any person who has 
been elected to public office to serve as municipal welfare 
director, or authorize the governing body itself to assume 
the functions of the local assistance board or municipal 
welfare director. N.J. Dept. of Human Services v. a 
STIG cl uc Cokes Saesnseinbeh es chachsnboesbspeeskse 

The local work requirement has no authorization ame 
soever, and defendants are directed to cease and desist 
from operating the general assistance program in contra- 
vention of N.J.S.A. 44:8-111 et seq. and the regulations 
promulgated thereunder. N.J. Dept. of Human Services v. 
ET So cexkcbsonkbusoubeeesssensenshesk oer 27 

The agreement with the mother that a lump sum 
payment of $500 would relieve the father of any further 
obligation to support their illegitimate child contravenes 
N.J.S.A. 9:16-2, and the father must reimburse the county 
welfare board ‘for the assistance it extended to his child 
for seven years; the defense of laches is rejected since he 
has not been prejudiced by the delay, and cannot assert 
the defense in good faith due to his failure to support his 
child. Bergen County Welfare Bd. v. Cueman. Juv. = 
Dom. Rel. Ct. 

Pascucci v. Vagott, 71 N.J. 40 (1976), contemplated that, 
in the absence of appropriate changes in legislation or 
regulations, employables would be entitled to equal assist- 
ance by June 1977; the legislative amendment affirming 
the distinction between employables and unemployables, 
and declaring the power of the administrative agency to 
provide for different levels of general assistance in those 
categories, was not passed until November 1977, and ap- 
pellant is entitled to the difference between the payments 
received and the higher level. Maldonado v. Riti. = 
Div. 

Appellant’s college education is not the kind of aban 
for better employment contemplated by N.J.S.A. 44:10-3 
(K), and the decision of the county agency that this ground 
for removing himself from the job market makes him 
ineligible for welfare benefits is not unreasonable. — 
Ci UNE, anes cocsscenccbabsbioskesnonbence 

Eleventh Amendment, retroactive injunction, Tig 
Quern, Director , Department of Public Aid of Illinois v. 
Jordan. US. Supreme Ae -Seusehenssaneaseeebeneseresy 352 

The provision of the federal enactment creating Volun- 
teers in Service to America that says that payments to 
VISTA volunteers shali not ‘‘reduce or eliminate the level 
of or eligibility for assistance . . . under any governmental 
program’”’ applies to a welfare program wholly financed 
by the state and its political subdivisions; it supersedes 
the contrary provision of the New Jersey general assist- 
ance regulation, and does not violate the Tenth Amend- 
ment. Gilbert v. N.J. Dept. of Human Services. App. 
eS 381 

An ADC recipient’s wages are separate and apart from 
the welfare grant for purposes of the statutory prohibition 
against garnishee of the grant itself, and wage executions 
are permitted. Avco Financial Services v. mee 
Co ff. gt ee 

N.J.S.A. 44:10-4(a), in implementing the AFDC a 
can provide for a county welfare board to obtain reim- 
bursement for assistance payments, made on behalf of a 
dependent child, from a tort recovery by the child for 
personal injuries under an agreement to repay signed by 
the child’s mother, except that identifiable future medical 
expenses included in the award are exempt from we 
ment. In re estate of Jackson. Supreme Ct. ............ 


WILLS AND ESTATES 
Florida Law Barring Non-Florida Attorneys as Execu- 
tors Declared Unconstitutional 86 
Estate taxes, power of appointment, legal incompetent, 
administration expense, settlement of will contest. Penn- 
sylvania Bank and Trust Co., executor of Estate of Brice 
F, A IIE ONE wn ccnnswevciocnssovssssencscus 479 


WILLS AND TRUSTS 

The trust scheme here was not to provide an ultimate 
bequest for the remaindermen-charities but was intended 
to protect and advantage the life beneficiary; the import 
of the spendthrift clause was intended and the trust is 
therefore not terminable. Heritage Bank-North, N.A. v. 
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Hunterdon Medical Center. App. Div. .................. 34 

Armed forces. Bader, Sr. v. Administrator of Veteran 
Affairs for Dept. of U.S. Army. US.D.C. ............ 592 
WIRETAPS 


No attempt should have been made, even if only by 
analogy, to apply section 3504(a) of the Organized Crime 
Control Act, which applies only to trials and other pro- 
ceedings conducted lucted under the authority of the United 
States, to this state prosecution; beyond this, wiretaps 
shaped up eut ta Gab oruannetion of delauiant tee teething 
a police officer’s wrist with a dangerous weapon. State v. 
Sawicky. App. Div. 24 

N.J.S.A. 2A:156A-14 mandates the barring of admissi- 
ay te ne et Ge cunts of winetap soavetings H 
they were not sealed immediately and there is no satis- 
ped explanation for the delay. State v. Gerbo. Supreme 

ichepbabuatcassbbanchsbabhsskaschbosesbi stl vee center 274 

"Sis Micaitaciiaaanieis te aharaidian teas tncnalliaame 
contents of the wiretap—its need to make a composite of 
relevant conversations, the fact that the investigator in 
charge was involved in other investigations at the time, 
and the “tremendous” amount of paperwork after the 
completion of the wiretap—do not constitute a satisfactory 
explanation; had defendants raised this issue in their ini- 
tial appeal, a reversal would have been warranted. State v. 
ee eens 274 
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Post conviction relief, habeas corpus. Cerbo v. Fauver 
and Degnan. US.D.C. ........cccccscccscccccccccccess 533 


WITNESSES 

Since defendant was entitled to explore, through the 
store owner’s testimony, those factors that might have 
justified a jury’s concluding that the sales price annexed 
to the stolen watch was not, beyond a reasonable doubt, 
its fair retail value, he was denied his constitutional right 
to compel the attendance of witnesses to testify on his 
behalf, the implementation of which here required the 
exercise of the court’s power to enforce the subpoena. 
State v. King. App. Div. ............cccccccscsccescccees 50 


WORKERS’ COMPENSATION 
The Legislature may not validly grant to an administra- 


‘tive agency or any member of the executive branch of 
’ government the power to adjudicate and punish contempts 


of a criminal nature; this does not leave a judge of com- 
pensation at the mercy of a recalcitrant attorney—the 
Legislature intended that contempts in the Division be 
punished, and contemptuous conduct may be controlled > 
resort to the courts. Wright v. Plaza Ford. App. Div. 

There is no rational basis in this case, where aiiiner 
was struck by a car while walking to work, for relating 
the point of her injury to the distance between the en- 
trance gate to the employer’s premises and any particular 
point of the parking lot made available to employees; to 
accept her position would be to create a purely arbitrary 
and artificial zone of compensability, beyond the contem- 
plation of the act; Levine v. Haddon Hall Hotel = 
tinguished. Campos v. Universal Chain Co. App. Div. 

Notice, knowledge. Sun Shipbuilding & Dry Dock Co. “4 
Walker ‘and Director, Office of Workers’ meee” 
SO Cee 

The Appellate Division ignored Close v. Kordulak on 
the directive in Germaine v. Cool-Rite Corp. that the ulti- 
mate burden of proof in an odd-lot case is on the petitioner 
—even if he had made out a prima facie case of unem- 
ployability and respondent had offered no proof of employ- 
ment availability, the judge of Workers’ Compensation 
might still find that petitioner had not satisfied his ulti- 
mate burden of proof; here, where the evidence was con- 
flicting and the judge’s findings are fully supportable in 
the record, established law requires that due deference 
be given to the judge who heard the witnesses and had 
the feel of the case. Bradley v. Townsend Moving & — 
OS 6 eer err 

Petitioner was entitled to be adjudicated totally dissbied 
as an “odd-lot” on his unrefuted prima facie case. [Re- 
versed; see digest at 103 N.J.L.J. 92.] Bradley v. = 
Townsend Moving & Storage Co. App. Div. ............ 

It is not necessary to decide in this case whether Pan 
is an inherent authority in the Workers’ Compensation 
Division to permit intervention, since, even if there were 
such authority, its exercise would lie in the sound discre- 
tion of the compensation judge, and the interest asserted 
by appellant (who, as a co-employee, was driving the car 
when petitioner was injured and is being sued) is not the 
type that mandates intervention; he will be free in the 
common-law action to rely on the defense that the acci- 
dent was compensable in the Division. Witt v. Shannon 
Outboard Motor Sales, Inc. App. Div. ................ $71 

R. 4:33-1 applies only to courts, and the Workers’ Com- 
pensation Division is not a court. Witt v. Shannon Out- 
board Motor Sales, Inc. App. Div. ..................0-. 371 

Where, as here, no employee parking lot is provided, 
and the employer expects its employees to park nearby in 
the public street, the employee, while proceeding directly 
from the parked car to the place of employment, would 
be in a place and at a time where she might reasonably 
be; an injury to or the death of the employee in an acci- 
dent occurring along that route should be compensable as 
arising out of and in the course of the employment. Ian- 
nucci v. Super Craft. App. Div. ...................00005 457 

The advisory report of the judge of compensation recom- 
mending Second Injury Fund liability is not judicially 
reviewable; it is the statutory obligation of the Commis- 
sioner of Labor and “—e' to act on the report prior to 
judicial review. Vann v. M. P. Godkin Mfg. Co. APP. 
Div. 

The statutory requirement of intermediate PA 
tive review of quasi-judicial determinations in the Di- 
vision of Workers’ Compensation appears to serve no 
purpose, and legislative attention to this problem is recom- 
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